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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
For the District of Columbia 
Equity No. 66081 

Maryland Casualty Company, a body corporate, Plaintiff , 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the City 
of Washington, in said District, at the times herein¬ 
after mentioned, the following papers were filed and 
proceedings had, in the above-entilted cause, to wit:— 

1 Bill of Complaint for Mandatory Injunction , Etc. 

Filed December 7 1937 
In the District Court of the United States 
For the District of Columbia 
Holding an Equity Court 
Equity No. 66081 

Maryland Casualty Company, A Body Corporate, 1417 K 
Street, N. W., Washington, D. C., Plaintiff, 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, Defendant. 

To the Honorable Justice of the District Court of the 

United States for the District of Columbia, Holding an 

Equity Court: 
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The plaintiff, Maryland Casualty Company, a Body Cor¬ 
porate, represents to the court as follows: 

1. Said Maryland Casualty Company is a corporation 
doing business in the District of Columbia, and elsewhere. 
Said plaintiff brings this suit in its own right as hereinafter 
set forth. 

2. The defendant, Frank A. Cardillo, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his official capacity as Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District. 

3. That, heretofore, to wit, on November 19, 1936, one 
James William Devcrs, 70 years of age, was, and for some 
time prior thereto had been, employed as a carpenter in said 
District by the Washington Steel Form Company, a sub¬ 
contractor of the Consolidated Engineering Company, per¬ 
forming work under a certain contract at the Library 

2 of Congress Annex, Washington, D. C. 

4. That said employer, Washington Steel Form 
Company, failed to secure the payment of compensation to 
its said employee, but, pursuant to the provisions of an Act 
of Congress approved May 17, 1928, entitled “An Act to 
provide compensation for disability or death resulting from 
injury to employees in certain employments in the District 
of Columbia, and for other purposes”, and of the Act of 
Congress approved March 4, 1927, entitled “An Act to pro¬ 
vide compensation for disability or death resulting from 
injuries to employees in certain maritime employments, 
and for other purposes”, and a further Act of Congress 
approved May 26, 1934, entitled “An Act to amend the 
Longshoremen’s and Harbor Workers’ Compensation Act 
with respect to the rates of compensation, and for other 
purposes”, the said Consolidated Engineering Company 
was insured by a policy of insurance issued by said Mary¬ 
land Casualty Company, whereby said Maryland Casualty 
Company undertook and agreed to pay such compensation 
to the employees of said Consolidated Engineering Com¬ 
pany, and, by operation of law, to the employees of said 
Washington Steel Form Company, and their dependents, 
as might be lawfully awarded under said Acts of Congress 
for accidental injuries or death arising out of and in the 
course of the employment, and said policy of insurance was 
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in full force and effect on the aforesaid 19th day of Novem¬ 
ber, 1936. 

5. That on, to wit, said 19th day of November, 1936, the 
said James William Devers, was struck on the head by fall¬ 
ing timber and sustained injuries which caused temporary 
total disability for a period of 28 weeks, for which the said 
Maryland Casualty Company paid compensation to the said 
Devers in the maximum rate of $25. per week, aggregating 
$700; that the said Devers by reason of said accident had 
sustained a laceration of the scaly) and a slight concussion; 

that at the expiration of said 28 weeks and since that 
3 time said Devers has no longer suffered anv disabil- 

ity due to said accident for which reason the payment 
of compensation was stopped. 

6. That on, to wit, June 19, 1937, a claim for further com¬ 
pensation under the aforesaid Acts of Congress was filed 
by the said Devers in the office of said Deputy Commis¬ 
sioner Cardillo, the said Devers claiming that he is still 
disabled by reason of injuries received in said accident; 
that thereafter the plaintiff denied the right of the said 
Devers to further compensation on the ground that he is no 
longer suffering from any disability due to said accident, 
and a hearing was requested, as in said Acts provided, which 
hearing was thereafter granted and had before said Deputy 
Commissioner on October 14, 1937; that a transcript of the 
testimony taken at said hearing, including the deposition of 
Dr. Walter E. Dandy, is attached hereto and prayed to be 
made, taken and read as a part hereof. 

7. That at said hearing it was denied by the plaintiff that 
the said Devers suffered any disability of any kind subse¬ 
quent to June 3, 1937, by reason of said accident; that as a 
result of said hearing, and on November 20, 1937, said 
Deputy Commissioner found “that superimposed upon the 
injury sustained, factors such as loss of work, economic 
difficulties, mental depression, confusion, loss of confidence, 
and worry concerning his future all resulting from the in¬ 
jury sustained have caused a steady decline in the claim¬ 
ant’s health and prolonged his disability; that he is unable 
to engage in any gainful employment”, and “that such 
temporary total disability is continuing”; upon which find¬ 
ing of facts said Deputy Commissioner awarded the pay¬ 
ment of continuing compensation. A copy of said findings 
of fact and award are attached hereto as a part hereof. 
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8. That at the aforesaid compensation hearing no 

4 facts whatever were presented by the said Devers to 
substantiate his claim that he is still disabled from 

injuries received in his accident, or to substantiate the find¬ 
ings of fact to that effect and the award made by the said 
Deputy Commissioner. 

The material portions of the medical testimony presented 
are, briefly, as follows: 

On the Deputy Commissioner’s own motion (R. 84) a 
copy of the report of the examination made by the Deputy 
Commissioner’s own medical advisor, Dr. J. M. Brown, to 
whom the Deputy Commissioner himself referred the case 
for guidance, was received in evidence and made a part of 
the record. Dr. Brown reported “Heart, enlarged apex 
beat to left of mammary line and weak, 120 beats per min¬ 
ute, * # * respiration 24 per minute increased to 30 on 
slight exertion; e.g. stepping on scales (this also increased 
heart rate 10 points). 

URINALYSIS: Color, amber; sp. gr. 1.011; Reaction acid, 
albumen, trace. Sugar, 4 plus, casts, occasional granular. 
OPINION: This man is considered totally disabled to en¬ 
gage in any occupation. This disabling element of his 
present condition is not considered due to the alleged in¬ 
jury.” (R. 91, 92) 

Dr. Dunlap P. Penhallow testified in considerable detail 
concerning his treatment of the injuries received in the ac¬ 
cident, and then testified that on June 21, 1936, claimant’s 
injuries from the accident had cleared up but that claim¬ 
ant is now suffering from other conditions, including dia¬ 
betes and arteriosclerosis (R. 55, 56); that Dr. Penhallow 
could see no relationship between the accident and the con¬ 
tinuing disability and referred claimant to Dr. Stout and 
Dr. Argv who reported that claimant has diabetes and ar¬ 
teriosclerosis, which condition has no relation to the acci¬ 
dent. (R. 59, 60) 

Dr. William P. Argv made an examination and tes- 

5 tilled that: “The heart was rapid. The blood pres¬ 
sure was 140/100. There were no murmurs. There 

were crepitant rales over the bases of both lungs. The 
peripheral arteries were sclerosed. * * * His urine con¬ 
tained a four plus sugar reaction * * * I concluded that his 
trouble was due to a cerebral generalized arteriosclerosis, 
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mainly cerebral, and diabetes mcllitus. I could find no in¬ 
dications of any pathology that could be attributed to the 
accident that he received.” (R. 64); that “Four plus is the 
highest amount of sugar you will find in the urine. We 
grade them on, two, three, four, and four is the highest.” 
(R 65) He further testified, that the dizziness, roaring in 
the head, and nervous tremors are symptoms of cerebral 
arteriosclerosis (R 66) and that in cases of diabetes mel- 
litus the “thing that we are always worried about is arte¬ 
riosclerosis, because it is the most common complication 
of diabetes. It occurs in something like sixty to seventy per¬ 
cent of the cases and it is the bugaboo in the treatment of 
all diabetics and, of course, the arteriosclerosis, with the 
hardening of the arteries, would cut down the blood supply 
to certain areas and thereby impair their function.” (R. 
67); that claimant had both diabetes and arteriosclerosis 
prior to his accident “because arteriosclerosis is something 
that develops over a period of years. At the present time 
he has well advanced arteriosclerosis.”; that “the point of 
the matter is this, and that is the symptoms that he is suf¬ 
fering from at the present time are generalized symptoms 
that are attributable to this arteriosclerosis which he has 
and which is a very common thing that you find in these 
cases of cerebral arteriosclerosis; in fact, he presents al¬ 
most a classical picture of cerebral arteriosclerosis and he 
does not present the symptoms of a focal involvement on 
the brain, such as would be caused by a blood clot, as you 
would expect to find if he had any direct injury to his brain 
from the blow. In other words, my opinion on the 
6 whole matter is this, and that is, the injury the man 
received was either a slight injury or else it would 
have killed him with that block of wood falling that dis¬ 
tance.” (R 68) 

Dr. J. Duerson Stout testified that he is a neuro-psvchia- 
trist, specializing in diseases of the nervous system; that he 
examined claimant; that “This man has apparently had a 
mild cerebral concussion without organic brain injury, and, 
it is understood, without indication of skull fracture. He is 
showing what is believed to be a superimposed psychoneu¬ 
rotic reaction, of conversion hysteria type, involving the 
left geographic half and increased sensitivity of the left 
half of the scalp; each of which is homolateral to the site 
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of injury of the left frontal portion of the scalp. It is not 
believed that he has had any blood clot in or on the brain 
structures. His general attitude toward recovery is be¬ 
lieved to be comparatively poor but there is no reason seen 
at this time why he should not make complete recovery and 
be able in the course of the next few weeks or at most 
months to get back to his usual work. There is no indica¬ 
tion during examination of any emotional disability such 
as paroxysmal emotionalism, in spite of his account of 
emotional attacks during other examinations.” (R 74) 
Dr. Stout found claimant to be “irritable, resentful and 
insufficiently cooperative for an entirely satisfactory exam¬ 
ination. The irritation noted is of an arteriosclerotic type. 
* * * rpj ie di zz i ness complained of is a rather common symp¬ 
tom of diabetes, though it is possible that both dizziness 
and headache are due to arteriosclerosis.” (R 77) “I am 
inclined to believe that all of his symptomatology both sub¬ 
jective and objective, should be considered as due to two 
co-existing conditions, namely arteriosclerosis and diabetes 
mellitus. There is no evidence at the present time of any 
post-traumatic state. * * * He is very much concerned over 
the compensation angle and believes that all of his condi¬ 
tion is referable to injury as previously described. 
7 It is not believed to be the case.” * # * I can only say 
that my findings and my interpretation of his con¬ 
dition is he shows no post-traumatic difficulty at the present 
time, as of the time of those examinations. * * * that a local 
injury to the brain on the left side would affect the motion 
of the right side; conversely.” (R 78); that claimant has “a 
general arteriosclerosis of the brain and associational nerv¬ 
ous system.” (R 79); that claimant’s condition of the ar¬ 
teries could not have been a result of the accident because 
there is “no indication of that primarily, and because there 
is no indication of injury to the brain, excepting the con¬ 
cussion indicated in his subjective findings, objective find¬ 
ings of the nervous system were entirely negative.” (R 
80); that claimant is in a condition to return to work: “So 
far as his organic neurological findings were concerned, 
yes, because his organic neurological findings, referring to 
injury of the brain, were entirely negative.” (R 81); that 
concerning the injury he received in the accident “I should 
say it was a mild injury so far as injury to the central 
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nervous system is concerned, yes, sir, because he gave no 
objective findings of injury; because the skull was not frac¬ 
tured. (R 82) that Dr. Stout eliminates entirely the in¬ 
jury due to the accident and not only rejects the diagnosis 
of post-traumatic neurosis as one following the injury but 
would not even consider it as there is no indication to sug¬ 
gest it. (R 82, 83); that Dr. Stout knows Dr. Dandy and 
that he is an authoritv on brain surgerv but “he is an ex- 
ceedingly poor authority in brain function.” (R 83). 

Dr. William J. Mallory, on behalf of claimant, made an 
examination for the sole purpose of ascertaining whether 
or not claimant had diabetes, and found that claimant did 
have diabetes mellitus. (R 6) 

A report purporting to be signed by Dr. Walter E. 
8 Dandy was offered in evidence by the claimant and 
was objected to by the plaintiff, which objection was 
sustained by the Deputy Commissioner (R 47) and said re¬ 
port appears in the record merely for purposes of identifi¬ 
cation and is not part of the evidence. The deposition of 
Dr. Dandy was later taken and made a part of the record. 
Dr. Dandy, as the result of his examination, found that 
claimant’s “condition was a nervous one * * * That is al¬ 
ways due to an inherent defect in the individual, either that 
or malingering for compensation, I never know which. The 
injury itself did no damage organically to the brain.”; 
that the injury did no damage from a functional standpoint 
to the brain; that “Personally, I don’t think the accident is 
responsible. I think it is the state of an individual who is 
upset by anything.”; that Dr. Dandy made no examination 
for diabetes; that the neurotic condition could have existed 
prior to the accident, and that the neurosis “is due to the 
inherent make-up of the individual.” 

Dr. Ollie A. Ryder testified that he is a practicing physi¬ 
cian in Alexandria, Virginia; that he examined the heart 
(R 45) and made four examinations of the urine and found 
it “absolutely negative for sugar; absolutely one hundred 
per cent negative.” (R 41) and recommended that claim¬ 
ant go to Dr. Mallory, who found as aforesaid that claimant 
did have diabetes mellitus. Dr. Ryder sent claimant to Dr. 
Dandy to see whether or not the nervous symptoms were re¬ 
lated to the accident. Dr. Ryder found a minor trace of 
albumen which, he testified, in his experience, is found in 
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the majority of people at sixty years of age and that “based 
on that experience” it is Dr. Ryder’s opinion that claim¬ 
ant’s condition is the result of the accident, (R 44) but there 
was no other reason given by Dr. Ryder to connect the pres¬ 
ent disabilitv to the accident. This statement of Dr. Ryder 
is entirely unintelligible, the fact that persons over 

9 60 years of age have some albumen being no basis 
for the conclusion that plaintiff’s present nervous 

condition is the result of his accident. 

There is no testimony by any of the physicians to the 
effect that claimant’s present nervous condition was caused 
by the accident but on the contrary the testimony is that his 
present nervous condition is due entirely to his arterio¬ 
sclerosis and diabetes. 

9. Notwithstanding the above testimony, the Deputy Com¬ 
missioner made the hereinabove mentioned findings of fact 
and award. The plaintiff alleges that said findings of fact 
and award are arbitrary, capricious and contrary to law and 
are based upon speculation and conjecture and are inconsis¬ 
tent and not in accord with the established facts; that the 
Deputy Commissioner wholly failed and neglected to weigh 
the evidence, completely disregarded the opinion of his own 
disinterested medical advisor to the effect that claimant’s 
present condition is not due to the alleged injury, wholly 
disregarded the testimony of Dr. Penhallow who had treated 
claimant for many weeks and was the person most familiar 
with the injuries received by claimant in the accident, 
wholly disregarded the testimony of Dr. Argv, an expert 
who discovered claimant had a preexisting diabetes and 
arteriosclerosis, with hardening of the arteries, which are 
causing claimant’s present symptoms, wholly disregarded 
the testimony of Dr. Stout, a neuropsychiatrist, who, after 
extensive examinations, found no indication of any exist¬ 
ing injury to the brain by reason of the accident and com¬ 
pletely eliminated the injury as the cause of claimant’s pres¬ 
ent condition, wholly disregarded the testimony of Dr. Mal¬ 
lory, a witness for the claimant, who testified that claimant 
has diabetes mellitus, wholly disregarded the testimony of 
Dr. Dandy, a witness for the claimant, who stated that the 
accident was not responsible for the present condi- 

10 tion, and on the contrary said Deputy Commissioner 
rested his said findings of fact solely upon the testi- 
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mony of Dr. Ryder, who found a minor trace of albumen 
and who testified that, because of his experience that a ma¬ 
jority of people at sixty years of age have some albumen, 
Dr. Ryder’s opinion was that claimant’s present condition 
is a result of the accident, the presence of the albumen, 
however, being in no way attributable to the accident. 
This unintelligible statement by Dr. Ryder, coupled with 
the fact that he examined the heart and urine and failed 
to find a trace of sugar, failed to find that claimant has dia¬ 
betes mellitus, and failed to find that claimant has arterio¬ 
sclerosis, when all of the other doctors found these things 
and are supported in their testimony by the Commission’s 
own doctor, demonstrates that Dr. Ryder’s testimony in 
this case is entirely without value and that he is incompetent 
and unqualified to render an opinion in this case, which is 

undoubtodlv the reason whv he referred the same to Dr. 
* • 

Mallory, who found diabetes mellitus, and to Dr. Dandy, 
who does not think the accident is responsible for claim¬ 
ant’s present nervous condition; that there is no testimony 
whatever to show that claimant’s present condition is the 
result of his accident or to substantiate the Deputy Com¬ 
missioner in his finding “that superimposed upon the in¬ 
jury sustained, factors such as loss of work, economic dif¬ 
ficulties, mental depression, confusion, loss of confidence, 
and worry concerning his future, all resulting from the in¬ 
jury sustained have caused a steady decline in the claim¬ 
ant’s health and prolonged his disability: that he is unable 
to engage in any gainful employment”; but on the contrary 
the positive testimony is that claimant’s present condition 
is the result of a preexisting diabetic and arteriosclerotic 
condition, and that he has already been paid in full for the 
disability caused by the injuries received in the ac- 
11 cident. 

10. Nevertheless, the plaintiff says that it mil be 
compelled to pay the compensation award as aforesaid 
unless this Honorable Court shall suspend or set aside said 
award through its mandatory injunction or otherwise by an 
appropriate decree to be entered herein. 

11. Inasmuch as, by the award of said Deputy Commis¬ 
sioner, a substantial part of the award of compensation is 
payable in one lump sum forthwith, and inasmuch as the 
plaintiff believes, and, therefore, avers that from the cir- 
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cumstances of this case it will be unable to recover back 
from the said claimant any sums paid to him pending the 
final determination of this suit, the purpose of this bill will 
be largely defeated and the plaintiff irreparably damaged 
should it be obliged to make said payments pending the final 
determination hereof. 

12. The plaintiff further says that the only remedy which 
it has in the premises is through the interposition of this 
Honorable Court as provided iu the aforesaid Acts of Con¬ 
gress, and plaintiff further says that it has no adequate and 
complete remedy at law. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays as follows: 

1. That process may issue herein directed to the afore¬ 
said defendant, Frank A. Cardillo, Deputy Commissioner, 
United States Employees* Compensation Commission, Dis¬ 
trict of Columbia Compensation District, requiring him to 
appear herein and answer the exigencies of this Bill, but not 
under oath, answer under oath being hereby expressly 
waived. 

2. That the defendant be temporarily restrained and 
after hearing enjoined pendente lite from enforcing or at¬ 
tempting to enforce, the aforesaid award of compen- 

12 sation. 

3. That this Honorable Court direct the said Frank 
A. Cardillo, Deputy Commissioner as aforesaid, to trans¬ 
mit to this Court a full and complete transcript of all of the 
testimony and evidence taken before the said Deputy Com¬ 
missioner in this case, including the deposition of Dr. 

Walter E. Dandv. 

•> 

4. That upon final hearing this Honorable Court may per¬ 
manently enjoin the enforcement of or wholly suspend or 
set aside the said award of said Deputy Commissioner 
Cardillo. 

5. And for such other and further relief as the exigencies 
of the case may require and to the Court may seem just 
and proper. 

MARYLAND CASUALTY COMPANY, 
Bv CHARLES B DESHAZO 
SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE 

Attorneys for Plaintiff. 

Trial Attornev: EDWIN A. SWINGLE. 

•r 
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DISTRICT OF COLUMBIA, ss: 

I, Charles B. DeSliazo, being first duly sworn on oath de¬ 
pose and say, that I am the Agent of the Maryland Casualty 
Company, a corporation, the plaintiff herein, and am duly 
authorized to make this affidavit for and in its behalf; that 
I have read and am personally acquainted with the facts 
stated in the aforegoing and annexed bill of complaint sub¬ 
scribed by me on behalf of said Company, and know the con¬ 
tents thereof; that the facts stated therein, upon my per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe to be true. 

CHARLES B DESHAZO 

Subscribed and sworn to before me this 7th day of De¬ 
cember, 1937. 

CLARA B STOWELL 

(Seal) Notary Public , D. C. 

13 United States Employees’ Compensation 

Commission 

District of Columbia Compensation District 
Compensation Order Award of Compensation 
Case No. 1888-253 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

James William Devers, Claimant 

vs. 

Washington Steel Form Company, (Subcontractor) Con¬ 
solidated Engineering Company, Incorporated (Con¬ 
tractor) Employer 

Maryland Casualty Company Insurance Carrier for the 
Consolidated Engineering Company, Incorporated 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hear¬ 
ing having been duly held, and deposition taken in con- ! 
formity with law, the Deputy Commissioner makes the fol- j 
lowing i 
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Findings of Fact 

That on the 19th day of November, 1936, the claimant 
above named was in the employ of the Washington Steel 
Form Company at the Library of Congress Annex, Wash¬ 
ington, District of Columbia; that the said employer was a 
subcontractor and had not secured the payment of com¬ 
pensation to its employees; that the Consolidated Engineer¬ 
ing Company, Incorporated, was the contractor and is liable 
for the payment of compensation; that both the Washing¬ 
ton Steel Form Company and the Consolidated Engineer¬ 
ing Company, Incorporated, are hereinafter referred to as 
employers; that the employers were subject to the provi¬ 
sions of an Act of congress approved May 17, 1928, en¬ 
titled “An Act to provide compensation for disability or 
death resulting from injury to employees in certain em¬ 
ployments in the District of Columbia, and for other pur¬ 
poses”; that the liability of the employers for compensa¬ 
tion under the said Act was insured bv the Maryland Cas- 
ualtv Company; that on said day the claimant herein, while 
performing service as a carpenter for the employers and 
engaged in laying out masonite forms, sustained per- 
14 sonal injury resulting in his disability when he was 
struck on the left frontal region of the head bv a 
piece of 4 x 4 timber, 3 feet long and weighing approxi¬ 
mately 18 pounds, which fell a distance of approximately 
20 feet, causing unconsciousness, lacerated wound of the 
scalp, brain concussion, and two broken lower bicuspids; 
that written notice of injury was not given within thirty 
days, but that the employer had knowledge of the injury 
and has not been prejudiced by the lack of such written 
notice; that the employers provided medical treatment in 
accordance with Section 7 (a) of the said Act; that the aver¬ 
age weekly earnings of the claimant herein at the time of 
his injury amounted to $55.00; that the claimant is sixty- 
six years of age and was regularly employed at carpentry 
work up to the date of the injury; that prior thereto he 
was active, alert, and in good health; that immediately after 
the injury the claimant complained of headaches and diz¬ 
ziness; that he was confined to a hospital for a period of 
twenty-five days; that his symptoms grew gradually worse 
and that he developed nervousness, shaking spells, roaring 
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in the head, weakness, and inability to raise his left arm 
above head level; that as time went on and due to his 
injury the claimant grew irritable, apprehensive, and his 
gait became unsteady; that superimposed upon the injury 
sustained, factors such as loss of work, economic difficul¬ 
ties, mental depression, confusion, loss of confidence, and 
worry concerning his future all resulting from the injury 
sustained have caused a steadv decline in the claimant’s 
health and prolonged his disability; that he is unable to 
engage in any gainful employment; that as a result of the 
injury sustained the claimant was wholly disabled from 
November 20, 1936, to November 11, 1937, inclusive, and he 
is entitled to 51 weeks’ compensation at the maximum rate 
of $25.00 per week; that such temporary total disabil- 
15 ity is continuing; that the accrued compensation for 
temporary total disability is $1275.00; that the em¬ 
ployers have paid $700.00 to the claimant as compensation. 

Upon the foregoing facts, the Deputy Commissioner 
makes the following 

Award 

That the employers, the Washington Steel Form Com¬ 
pany, and the Consolidated Engineering Company, Incor¬ 
porated, and the insurance carrier, Maryland Casualty 
Company, shall pay to the claimant compensation as fol¬ 
lows: for temporary total disability, 51 weeks’ compensa¬ 
tion at $25.00 per week from November 20, 1936, to Novem¬ 
ber 11,1937, inclusive, amounting to $1275.00. 

The employer and the insurance carrier having already 
paid $700.00 to the claimant as compensation, there is due 
and payable forthwith the sum of $575.00, to and including 
November 11, 1937, and thereafter payments are to be con¬ 
tinued in bi-weekly installments at the rate of $25.00 per 
week during the continuance of such total disability. 

A fee for legal services rendered in connection with this 
claim is approved in the amount of $100.00 in favor of At¬ 
torney Joseph A. Cantrel, same to be lien upon and de¬ 
ducted from the payment of this award. 

Given under my hand at Washington, D. C. this twentieth 
dav of November, 1937. 

FRANK A. CARDILLO 

Deputy Commissioner 
District of Columbia Compensation District 
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Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employers, the insurance carrier, and the attorney for the 
claimant at the last known address of each as follows: 

16 NAME ADDRESS 

Mr. James William Devers 148 Monroe Avenue, Alex¬ 
andria, Virginia 

Washington Steel Form Woodward Building, Wash- 
Company (Subcontractor) ington, D. C. 

Consolidated Engineering 27 E. Franklin Street, Balti- 
Co., Inc. (Contractor) more, Maryland 

Maryland Casualty Com- 1417 K Street, N. W., Wash- 
pany ington, D. C. 

Mr. Joseph A. Cantrell 729 15th Street, N. W., 

Washington, D. C. 

Mailed November 20, 1937 

FRANK A. CARDILLO 

Deputy Commissioner 

17 United States Employee’s Compensation 
Commission for the District of Columbia 

Before Honorable Frank A. Cardillo, 

Deputy Commissioner for the District of Columbia 

No. 1888-253. 

James William Devers, Claimant , 
vs. 

Washington Steel Form Company, (Subcontractor), 
Consolidated Engineering Company, (Original Con¬ 
tractor), Employer , Maryland Casualty Company, In¬ 
surance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, at Wash- 


MARYLAND CASUALTY CO. VS. FRANK A. CARDILLO. 


15 


ington, D. C., on the 14th day of October, 1937, at 2 o’clock 
p. m. 

APPEARANCES: 

Joseph A. Cantrel, Esquire, on behalf of the claimant; 
Charles B. Be Shazo, Esquire, on behalf of the respon¬ 
dent. 

18 The Deputy Commissioner: This hearing is upon 
application of the claimant, Janies William Devers, 

who has filed a claim for compensation as a result of an 
injury which he sustained on November 19, 1936, while 
employed as a carpenter for the Washington Steel Form 
Company. It is further alleged that on such date, while 
so employed, he was struck on the head by a falling timber, 
which fell a distance of approximately 20 feet, from which 
he sustained a scalp wound and as a result of which he was 
rendered unconscious and suffered from brain concussion 
and caused his subsequent disability. 

According to the reports on file, the employer and car¬ 
rier have made voluntary payments of compensation. The 
record does not appear to indicate how much compensation 
has been paid and when such payments were suspended. 

Mr. Cantrel, will you state for the record, please, the 
nature of the present claim, what it is based on? 

Mr. Cantrel: The present claim is based upon the total 
disability of the claimant as a result of the accident which 
occurred on November 19, 1936. 

The Deputy Commissioner: Total disability to date? 

Mr. Cantrel: Total disability. 

The Deputy Commissioner: What is the contention of 
the carrier? 

Mr. De Shazo: The contention of the carrier is that we 
have paid the man compensation up through June 3, 1937. 
The Deputy Commissioner: June 3? 

19 Mr. De Shazo: Yes, a period of 28 weeks, at the 
rate of $25 a week, or a total of $700, and that from 

that time on his disability has not been the result of the al¬ 
leged accident. 

The Deputy Commissioner: What was the total amount 
paid, please? 

Mr. De Shazo: $700. I thought I had filed Form No. 
308 showing that, but I do not believe I have. I do not 
see it in my file. 
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The Deputy Commissioner: I do not see it here either. 

The only question at issue, then, is the extent of dis¬ 
ability resulting from the injury sustained on November 
19, 1936? 

Mr. Cantrel: That is correct. 

Mr. De Shazo: That is the only question. 

The Deputy Commissioner: All right, you may pro¬ 
ceed, Mr. Cantrel. 

Mr. Cantrel: Mr. Commissioner, I would like to call a 
little out of order Doctor Mallory, if it is permissible, so 
that he can get away and get back to his office. 

The Deputy Commissioner: It is all right with me. Is 
there any objection ? 

Mr. De Shazo: I notice all my witnesses are not here. 
I had three subpoencd. I do not know whether they will 
be here. I suppose they will be here by the time we need 
them. 

The Deputy Commissioner: If they have been 
20 subpocned, I presume they will be here. 

Mr. De Shazo: Yes, and if they do not come, I 
would like to continue this until I can get them. 

The Deputy Commissioner: Well, who of those witnesses 
are not present? 

Mr. De Shazo: The three that I subpoened were Doc¬ 
tor Penhallow—I see he is not here—Doctor Argv—I do 
not knew whether he is here or not—and Doctor Stout. 

The Deputy Commissioner: Doctor Stout is here. Doc¬ 
tor Argy is the only one who is not present; is that it? 

Mr. De Shazo: Doctor Penhallow is not present. 

The Deputy Commissioner: You have not heard from 
either one of them, have you? 

Mr. De Shazo: No, I wrote them all letters and asked 
that you subpoena them also. They usually let me know 
if they are not coming. They probably have just been 
delayed. 

The Deputy Commissioner: Well, we shall proceed and 
if for any reason we have to continue the case for their 
testimony, that will be done. 

Mr. De Shazo: All right. 

The Deputy Commissioner: Whom do you wish to call? 

Mr. Cantrel: Doctor Mallory, will you take the stand? 
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Thereupon Dr. William J. Mallory was called as 

21 a witness for and in behalf of the claimant, and be¬ 
ing then and there duly sworn by the Deputy Com¬ 
missioner, assumed the witness stand and, upon examina¬ 
tion testified as follows: 

By the Deputy Commissioner: 

Q. State your full name and address. A. William J. 
Mallory, 1720 Connecticut Avenue. 

Direct examination 

By Mr. Cantrel: 

Q. You are a medical doctor, are you not? A. Yes. 

Q. Do you know the claimant, Mr. Devers, who sits here 
beside me! A. Yes. 

Q. Did you have occasion during the past year to make 
a physical examination of Mr. Devers? A. Yes; I can 
give you the date from my record. Yes. 

By the Deputy Commissioner: 

Q. When was that, please? What was the date of that 
examination? A. The date of my examination was July 
22, 23, 1937. 

By Mr. Cantrel: 

Q. As a result of that examination did you submit a re¬ 
port thereof to Mr. Devers? A. Yes. 

22 Q. I hand you what purports to be your report in 
that connection and I ask you if that is the report 

you rendered (handing a paper writing to the witness). 

A. (After examining the paper writing handed to him) Yes. 

Q. Will you state, Doctor, what condition you found Mr. 
Devers in as a result of your examination? A I found that 
he had diabetes, or, to give the full name, diabetes mellitus. 

Q. Now, when he came to you for examination was it for 
the purpose of examining him as to whether he had dia¬ 
betes? A. Yes, that was my examination, to determine 
whether he had diabetes or not. 

Q. That is the only examination you made at the time? 
A. That is all I made. 

Q. Is diabetes an ailment that can be designated by de¬ 
grees? A. Yes. There are almost all degrees of severity 
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or mildness of the disease. Some are quite mild and symp¬ 
tomless and some are very severe. 

Q. How would you characterize with respect to degree 
the ailment that Mr. Devers had at that time? A. I would 
classify it as mild. 

23 Q. At the time of your examination of Mr. Devers 
did he complain about dizziness in the head and roar¬ 
ing and things of that sort ? A. Yes. 

Q. Do you attribute the dizziness and roaring in the head 
that he complained of due in any respect to his diabetic 
condition? A. No, I do not. 

Mr. Cantrel: That is all. 

The Deputy Commissioner: Any questions? 

Mr. DeShazo: Yes. 

C ross-examination 

By Mr. De Shazo: 

Q. Doctor, do you practice here in the District? A. Yes, 
yes, sir. 

Q. How long have been so engaged ? A. Since 1910. 

Q. Do you specialize in any particular line? A. Yes. 

Q. In what do you specialize? A. The diseases of di¬ 
gestion and nutrition, or internal medicine, as the doctors 
call it. 

Q. The first time you saw this man was when? A. The 
22nd of July, 1937. 

Q. Your diagnosis at that time was diabetes? A. Dia¬ 
betes mellitus, mild. 

24 Q. Did you treat him after that? A. No, sir. 

Q. You saw him in all how many times? A. Two 
or three times; two or three times—twice—I think two or 
three times. 

Q. And July was the first time you had ever seen him? 
A. Yes. 

Mr. De Shazo: That is all. 

By Mr. Cantrel: 

Q. Just another question. Doctor: 

As a result of your examination of Mr. Devers could you 
say whether or not the degree of diabetes which you found 
existing was of sufficient gravity to disable him from per¬ 
forming a day’s work? A. I should say no. 

Mr. Cantrel: That is all. 
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Examination in Chief 

By the Deputy Commissioner: 

Q. Diabetes, of course, was not the result of the injury 
which this man sustained, was it? A. Not in my opinion, no. 

The Deputy Commissioner: You are not making a claim 
of that, are you, Mr. Cantrel? 

Mr. Cantrel: Oh, no. 

The Deputy Commissioner: That is all, Doctor. 

25 Thank you. 

(Thereupon the witness was excused and retired 
from the witness stand.) 

The Deputy Commissioner: Is there another medical 
witness? 

Mr. Cantrel: Doctor Ryder. He just went out to see if 
he was there. 

I will call Mr. Rathbone. 

Thereupon John Z. Rathbone was called as a witness for 
and in behalf of the claimant, and being then and there duly 
sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination 

By Mr. Cantrel: 

Q. State your full name. A. John Z. Rathbone. 

Q. Where do you reside? A. I live at 1602 North Lin¬ 
coln, Cherrydale, Virginia. 

Q. What is your occupation? A. Plumber. 

Q. By whom are you employed ? A. At the time of the 
accident employed by Standard Engineering Com- 

26 pany. I work for Frank W. Warner at the present 
time. 

Q. Do you know the claimant, James William Devers, 
here? A. I didn’t know him personally; I knew him from 
working around on the job. 

Q. How long have known him? A. Just since the acci¬ 
dent, I will say. 

Q. Did you know him at all before the date of the acci¬ 
dent? A. Well, I noticed him around the job a couple of 
weeks or so before the accident. 

Q. Was he working on the same job that you were? A. 
The same job. 
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Q. Now, were you present on the occasion of an acci¬ 
dent which befell Mr. Devers on November 19, 1936? A. 
Yes, sir. I was as close to him as I am right now. 

Q. THU you state now just what transpired at that time 
and what happened to Air. Devers? A. Well, Mr. Devers 
was doing carpentry work, laying forms, and I was in¬ 
stalling some pipe right beside him, and we got a shower 
of gravel and concrete down on us. I jumped back a little 
and I looked up and hollered to the niggers moving concrete 
forms and told them to look out. While T was looking 
straight up here came a big four by four through the air. 

Mr. Devers was bending over on his knees. He 

27 didn’t see any of it. Mr. O’Brien and I was stand¬ 
ing looking straight up and he gave the board a lick 

like that (indicating) when it came through the air and 
hit Mr. Devers in front of the head like that, at the base 
of his head like that (indicating), and O'Brien pushed it 
forward as it came down. It looked like it kind of got the 
front part of his head as it came down at this point (indi¬ 
cating), and it knocked him unconscious. 

And O’Brien and T—there was another carpenter— 
helped him. We got him out of the space where we was 
working and we got the concrete hoist and took him down 
on the concrete hoist and in my car to the hospital; took 
his overalls off. 

Q. Who went with you to the hospital? A. Mr. O’Brien 
and myself and I forget the carpenter’s name. There was 
one carpenter that worked with Mr. Devers there went 
along with us. 

Q. This four by four that you referred to—was that a 
piece of timber? A. Yes, yes, sir. It was timber. It was 
used to hold up these concrete platforms, concrete runways. 
The niggers of the Consolidated Engineering Company 
were moving up. 

Q. "What building were you working on? A. Library of 
Congress; annex to the Library of Congress. 

Q. What floor of the Library of Congress annex 

28 were vou working on? A. We were working in the 
pipe space on the thirteenth tier. 

Q. Would that be the thirteenth floor? A. No, it would 
be about the fifth floor. Each floor is divided into two tiers. 

Q. You say this lumber came down from above you? A. 
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Yes, from the ceiling, the ceiling about 30 feet above us. It 
is a veiy high ceiling. Mr. Devers was completely out un¬ 
til we started down. The hoist was halfwav down the build- 
ing before he began to loosen up and kind of look. 

Mr. Cantrel: Cross-examine. 

Cross-examination 

Bv Mr. De Shazo: 

* 

Q. What part of his head did it hit? A. It was very 
close to the center and kind of forward from the center. 

Q. Did it break the skin? A. Oh, yes, the blood came 
scooting out all over the floor; a terrible whack. 

Mr. De Shazo: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. What size was this piece of timber that fell on 

29 him? A. Well, it was a piece of four by four lum¬ 
ber, I judge about as long as your arm. 

Q. Three feet? A. Three feet or four feet long—some¬ 
thing like that. 

Q. Do you know approximately how much the piece of 
timber would weigh? A. 1 would sav nineteen—in the 
neighborhood of eighteen pounds. 

Q. When you stated that Mr. Devers was completely out, 
what did you mean by that? A. Well, he was just uncon¬ 
scious. He was kneeling on his hands and knees, nailing 
down these forms on the floor, and this thing whacked him 
on the head and he just sprawled straight out among the 
steel and reinforced concrete—the steel of the reinforced 
concrete. He just fell flat on that, and O’Brien and I and 
this carpenter that was in the space with Mi-. Devers—we 
got him bv all hands and feet and we had to hoist him out 
of about a five-foot space we were working in and got him 
up to the top and carried him from there over to the hoist, 
and when the hoist started down and jerked him—these 
old elevators we have, you know—he began to kind of stir 
around a little and act like he was coming out of it. 

Q. Could you state approximately how much time had 
elapsed from the moment he was struck with a piece 

30 of timber until the time he revived? A. Well, we 
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had to wait. You see, the hoist—vou have to notifv 

7 m m 

the hoisting engineer downstairs when you are bringing a 
person down on it because they just drop those things like 
that (indicating) when they are carrying material. AYc 
sent somebodv down to notifv the hoisting engineer that we 
were bringing a man down, and it takes considerable time 
to go down the steps. I would say it was at least ten min¬ 
utes—maybe less than that—but at least ten minutes, I 
would say. 

Q. Did you see Mr. Devcrs at any date thereafter? A. 
I visited him at the hospital one time. AYe had another 
casualtv at the building I was on and I was over to see this 
person, and Mr. Devcrs was still there; so I stopped in to 
see him and say hello to him at that time. 

Q. Did he make any complaint on the date of that visit? 
A. Yes, he couldn’t walk. He had to use a chair; you know, 
taking the back of a chair and kind of hold the chair and 
push himself around the room. He couldn't stand bv him¬ 
self. 


Q. Did he complain of anything ? A. Yes, dizziness. lie 
just couldn't stand up. 

Q. AYas that the last time you saw him? A. Xo. about 
two months after that. My understanding was lie had never 
received any compensation. The Consolidated had denied 
the claim or somebody had denied the claim. This 
31 Steel Form Company he was employed by was a 
bankrupt concern, and the Consolidated Engineer¬ 
ing Company, who had given the Steel Form Company the 
subcontract, had to make good the insurance claim. They 
were evident Iv tardv in starting his pavmcnt. 

Q. Never mind. A. That is the reason he asked me out. 
Pie asked me out— 

Q. (Interposing) AATien was that occasion? A. I would 
say about 2 months after it happened. T am not so wrong 
about that. Air. Devcrs might be able to give you the cor¬ 
rect date of that. 

Q. You saw him again, then, 2 months after the injury? 

A. He asked me to come up and make a statement so he 

could get his compensation. AAliat was that date? I can 

tell vou exactlv. 

* * 

Q. A'ou do not remember the exact date; it was about 2 
months after? A. About 2 months after. 


MARYLAND CASUALTY CO. VS. FRANK A. CARDILLO. 


23 


Q. Did lie make any complaints at that time? A. Yes, 
he was still not absolutely firm. He had to hold on to things. 
Q. Anythin" else? A. That was about all. 

Q. Was that the last time that you saw him? A. 

32 Yes, until today. This is the first time I saw him 
since. 

The Deputy Commissioner: That is all. 

Mr. De Sliazo: May T ask him one more question ? 

The Deputy Commissioner: Yes. 

By Mr. De Sliazo: 

( t ). Who dropped this timber: do you know? A. Some 
colored men that were employed bv Consolidated Engineer¬ 
ing Company. 

Mr. De Sliazo: That is all. 

Redirect Examination 

By Mr. Cantrel: 

( t ). Mr. Kathbone, you observed Mr. Dovers on the job 
on the day lie was injured, did you not? A. Yes, I noticed 
him a week or so previously. 1 was working in the same 
place. 

Q. Would you say he was active and alert in the per¬ 
formance of his duties on that day ? A. Yes, sir, I admired 
Mr. Dovers, his ability to do this work. 

Q. You observe him here today, do you? A. Yes, sir. 

O. Would vou sav his condition todav is as it was on the 

w t • * 

day lie was injured? A. Absolutely not. There is a great 
change. 

33 Q. In what respect? A. Well, he looks rather in¬ 
firm to me now. 

Mr. Cantrel: That is all. 

The Deputy Commissioner: You are excused. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Jack W. O’Brien was called as a witness for 
and on behalf of the claimant and being then and there duly 
sworn by the Deputy Commissioner assumed the witness 
stand and, upon examination, testified as follows: 



24 


MARYLAND CASUALTY CO. VS. FRANK A. CARDILLO. 


Direct Examination 
By Mr. Cantrel: 

Q. Will you state your full name? A. Jack O’Brien. 

Q. Where do you reside? A. 42 Independence Avenue. 
Q. What is your occupation ? A. Plumber. 

Q. By whom were you employed on the 19th day of No¬ 
vember, 1936? A. Standard Engineering. 

Q. Do you know Mr. Devers, who sits here beside me? 
A. Yes, sir. 

34 By the Deputy Commissioner: 

Q. By the way, is the Standard Engineering Company 
the same as the Consolidated Engineering Company? A. 
No, sir; it is a sub-contract. 

The Deputy Commissioner: All right. 

Bv Mr. Cantrel: 

* 

Q. On what building were you working on the 19th of 
November, 1936? A. Library of Congress. 

Q. Did you observe Mr. Devers working there on that 
day? A. Yes, sir. 

Q. What kind of work was he performing? A. Carpen¬ 
try work, putting down Masonite. 

Q. Were you present on that day when an accident be¬ 
fell Mr. Devers? A. Yes, sir. 

Q. Will you state the facts surrounding that accident and 
how it occurred? A. Mr. Rathbone and myself and Mr. 
Devers—we was working in what you call the pipe space. 
I don’t recall just what tier it was. It was the twelfth or 
thirteenth. Mr. Devers was on his knees nailing this Ma¬ 
sonite down. 

Mr. Rathbone and myself—we was installing brass pipe. 
Some gravel came down on top of us. I looked up and 
told the fellows to be careful. It was directly under 

35 them and as I looked back down I happened to glance 
back up and I saw this piece of timber coming 

through the air. It was a piece of four by four and about 
three feet long, and on its way down I thro wed my right 
hand out and kind of changed the course it was falling. It 
was coming direct down and T kind of hit it with the tip of 
my finger and it struck Mr. Devers on the forehead. 
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Q. Then what happened? A. "Well, the foreman—he 
called the hoisters and we taken him to the hospital. 

Q. You and Mr. Rathbone took him down to the hospital? 
A. Yes, sir. 

Q. Have you seen Mr. Devers since that day? A. Yes, 
sir, I have seen him several times. 

Q. "Where? A. Well, I saw him once at the hospital. I 
went up to see him once, and I saw him at his home a couple 
of times. 

Q. You observed Mr. Devers in the performance of his 
duties on the day he was injured? A. 1 beg your pardon? 

Q. You observed Mr. Devers in the performance of his 
duties on that dav? A. Oh, ves. 

Q. Would vou sav he was active and alert on the job? 
A. Yes. 

Q. And you observe Mr. Devers now, do you not, 

36 today, sitting here (indicating) ? A. Yes, sir. 

Q. Would you say his condition on the day he 
was injured was like it is now? A. I know he doesn’t look 
like the same man. 

Q. In what respect doesn’t he look like the same man? A. 
Well, ho looks pale; he looks like something is wrong with 
him. He is a right busy old man on the job. He always 
got along good and lie always did his work. 

Mr. Cantrel: Cross examine. 

Cross Examination 
By Mr. De Shazo: 

Q. Where did this timber fall from? A. It fell from the 
upper part of the reading room. It was the sixth floor. 

Q. How far was that from you? A. Well, I estimate 
around about fifteen or twenty feet. I won’t say. I don’t 
know. 

Q. Now, did this timber hit anything from the time it fell 
before you touched it? A. No, sir. 

Q. Just came straight down? A. Straight down. 

Q. And you managed to touch it with your finger? A. I 
just barely touched it with the tip of my glove. I 

37 changed the course a little bit but not much. 

Mr. De Shazo: That is all. No further questions. 

The Deputy Commissioner: I have no questions. You 
are excused. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Cantrel: Will you come over here, Mr. Devers, and 
take this chair? 

Thereupon James William Devers, the claimant herein, 
was called as a witness for and in his own behalf and being 
then and there duly sworn by the Deputy Commissioner 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 
By Mr. Cantrel: 

Q. You are Mr. James W. Devers, claimant in this case, 
are you not ? A. Yes, sir. 

Q. Where do you reside, Mr. Devers? A. In Alexandria. 

Q. In Alexandria? A. Yes. 

Q. How old are you? A. Sixty-six years old. 

38 Q. Sixty-six? A. Yes. 

Q. On November 19, 1936, by whom were you em¬ 
ployed? A. Washington Steel Form Company. 

Q. On what building were you working on that day ? A. 
On the Librarv Annex of the Librarv of Congress. 

Q. How long prior to November 19th had you been work¬ 
ing for this firm ? A. I would say about two months—some¬ 
thing like that. 

Q. On what kind of work? A. Building forms for finish¬ 
ing concrete and using what is known as Masonite. 

Q. Were you a carpenter? A. Yes. 

Q. What salary were you receiving? A. Eleven dollars 
a dav. 

By the Deputy Commissioner: 

Q. A six-day week or a five-day week ? A. Five-day week. 

By Mr. Cantrel: 

Q. Now, prior to your being employed by this firm, were 
you working for some one else? A. Yes, I was working for 
a firm in one of the Government buildings down there. 

Q. How long had you been working for them ? A. I 

39 had been there about three months. 

Q. Regularly employed? A. Yes. 
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Q. Now, from the time you started to work for this firm, 
the Washington Steel Form Company, until the day you 
were injured, did you work regularly every day? A. Every 
day except when it was raining or the weather or some¬ 
thing stopped them. I made as much time as anybody else. 

Q. Now, on November 19, 1936, will you explain the facts 
and circumstances surrounding the injury which befell you? 
Just tell how it happened. A. I don’t know. I was work¬ 
ing putting the stuff down and something fell and hit me. 
I don’t know what it was. 

Q. What was the first thing you knew after you woke up? 
A. The first thing I knew I was in the hospital. 

Q. You did not know anything from the time you were 
hit? A. No, I don’t remember nothing. 

Q. You do not remember anything until you reached the 
hospital? A. I don’t know how long I had been in there. 
When they started putting the stitches in my head. 

Q. The first thing you remember was when they started 
to put the stitches in your head? A. Yes. 

Q. Now, just where were you injured, Mr. Devers? 
40 A. Right on this side of my head (indicating), right 
where you see the dent in my head. 

The Deputy Commissioner: Indicating the left side. 

The Witness: There is two little scalp wounds plus the 
injury where it didn’t cut. 

By Mr. Cantrel: 

Q. Do you know how many stitches were put in your 
head? A. No. 

Q. That was Casualty Hospital that you were taken to, 
was it not ? A. Yes. 

Q. How long did you remain in the hospital? A. I think 
about twenty-five days, as far as I remember. 

Q. While you were at the hospital who treated you? A. 
Doctor Penhallow. 

Q. Doctor Penhallow? A. Yes. 

Q. Was he the physician for the company that you worked 
for, or the insurance company? A. I don’t know who he 
was the physician for? 

Q. You do not know. Did he come to see you regularly at 
the hospital ? A. Well, every two or three—sometimes four 
days. 
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Q. Now, when you wore removed from the hospital were 
you taken to your home? A. My people came and 

41 carried me home. 

Q. That is, to Alexandria, where you now reside? 

A. Yes. 

Q. Now, from the time you were taken home from the 
hospital—I will put it this way: After you were taken home 
from the hospital did Doctor Penhallow continue to treat 
you? A. Pie come over to see me about a month or six 
weeks after that. Pie kept me calling; him up on the phone, 
telling him how I was feeling; each time, once a week— 
something; like that and when I notified him that I lost 
the use of this arm (indicating;)— 

The Deputy Commissioner (interposing;): Indicating- the 
left arm. 

The Witness: (continuing) he sent, I think it was, Doctor 
Salan, to see me, and after Doctor Salan was there, he came. 
Then he sent Doctor Stout over to see me, to examine me, 
and that was all. 

By Mr. Cantrel: 

Q. Did I understand you to say that after you were taken 
home from the hospital the first time Doctor Penhallow 
came to see you was about six weeks after? A. It might 
have been two months. I don’t know. It must have been. 
It was over two months. 

Q. When you were taken home did he tell you that you 
should report by telephone to him as to your condition? A. 
He told me to report to the clinic and I called him 

42 up and told him I couldn’t do it. 

Q. I hand you here what purports to be a memoran¬ 
dum from Doctor Penhallow (handing a paper writing to 
the witness). A. (after examining the paper writing handed 
to him) He wrote me this later on: “Kindly call at your 
earliest convenience, District Number so and so, and advise 
us as to your present condition.” 

The Deputy Commissioner: What was the date of that? 

Mr. Cantrel: I am going to offer it in evidence. Decem¬ 
ber 30th, 1936. I offer this in evidence. 

Mr. De Shazo: I have no objection. 

The Deputy Commissioner: Received in evidence as 
Claimant’s Exhibit No. 1. 
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(The document in question was thereupon received in evi¬ 
dence and was by the Reporter marked “Claimant’s Ex¬ 
hibit Xo. 1, 10-14-37, J.J.S.” and is filed in the office of the 
Deputy Commissioner with the original papers in this 
case.) 

By Mr. Cantrel: 

Q. Pursuant to this written instruction from Doctor Pen- 
hallow did you report to him as to your condition from time 
to time over the telephone? A. Yes, I called him from time 
to time; yes. 

Q. Then he did not come to see you in Alexandria until 
you had reported paralysis in your arm, or loss of use of 
your left arm; is that right? A. Just lost the use of 

43 it; just simply dropped down. I couldn’t raise it up 
for about three hours, and I massaged it to restore 

the circulation so I could use it. 

Q. When you did report that to him over the telephone 
did he come over to see you ? A. He sent Doctor Salan. 

Q. He sent Doctor Salan over? A. Yes. 

Q. Do you know if Doctor Salan is from Doctor Penhal- 
low’s office? A. He said he was. 

Q. Did he make an examination of you when he came 
over, Doctor Salan? A. Yes. 

Q. Mr. Devers, I hand you here what purports to be a let¬ 
ter from the Maryland Casualty Company under date of 
April 2, 1937, which purports to bear the initialed signa¬ 
ture “C. B. D.” Charles B. De Shazo, and I will ask you if 

vou received that letter in the ordinarv course of mail. A. 
* * 

Yes. 

Mr. Cantrel: T offer that in evidence. 

Mr. De Shazo: Xo objection. 

The Deputy Commissioner: Received in evidence as 
Claimant’s Exhibit Xo. 2. 

(The document in question was thereupon received 

44 in evidence and was by the reporter marked “Claim¬ 
ant’s Exhibit Xo. 2, lb-14-37, J.J.S.,” and is filed in 

the office of the Deputy Commissioner with the original 
papers in this case.) 

Bv Mr. Cantrel: 

Q. Xow, Mr. Devers, prior to the receipt by you of this 
letter you had been making your reports to Doctor Penhal- 
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low over the telephone as he had instructed you to, had you 
not ? A. Until he came to see me and left me under the im¬ 
pression that there would be another doctor or some one 
else to call to see me and after that I would wait for them 
to call to see me, and then I stopped calling because I ex¬ 
pected some one daily to call to see me. Up until the day 
they came over I made the calls frequently. After they 
came I didn’t make any calls because I was expecting them 
to notify me or come to see me. 

Q. Was there any occasion at all when Doctor Penhallow 
asked vou to come to his clinic that you refused to go? A. 
I just told him I couldn’t come but I didn’t think it would 
do me any good, my condition, because just going from the 
hospital home 1 was in such a state I couldn’t walk around 
the room for several weeks. I was in bed for two or three 
days after I was taken home. 

Q. Did you ever refuse to cooperate with Doctor Pen¬ 
hallow at any time? A. No, T never refused to cooperate 
with him. 

45 Q. After the receipt of this letter did you have 
occasion to go to the Washington Clinic on numerous 
occasions for treatment? A. After I received that letter I 
called up Doctor Penhallow. On one occasion they said he 
wasn’t in. I called again and I didn’t get hold of him, and 
then called again, the same day, and got hold of him and 
told him about this letter that I had received and he said 
it was necessary for me to come over there. So I made 
arrangements to go, and every time when I went, when I 
went back home I was so much worse off than when I went, 
in so much as the automobile made me so much dizzier and 
my nervous condition was worse. 

Q. Had you ever been inflicted with dizziness or roaring 
in the head or nervousness prior to the time of your acci¬ 
dent? A. Not before I was injured; never had nothing the 
matter with me; never had no use for a doctor other than 
an appendix operation. 

Q. Do you now experience dizziness and roaring of the 
head and nervousness, Mr. Devers? A. Yes; at times worse 
than others. 

Q. To what do you attribute that? A. Well, it must have 
come from the injury because I had the fall. I don’t know 
what else made it other than that. The doctors told me dif- 




MARYLAND CASUALTY CO. VS. FRANK A. CARDILLO. 


31 


ferent things but I know what ails me; but just how to ex¬ 
plain it, I couldn’t tell you. 

46 Q. You mentioned something about an appendix 
operation. ITow long ago did that take place? A. 

About three vears ago. 

Q. Did you ever have occasion to be treated by a doctor 
on any other occasion than that ? A. No, never had a doc¬ 
tor in mv life. 

* 

Q. Except when you were operated for appendicitis? A. 
Yes; I had a sick stomach and took a little dose of medicine 
or something like that, but I never had a doctor. I didn’t 
have the expense of doctors in my family. T was blessed 
that T didn’t have to have one. 

Q. Mr. Devers, you said there came a time when Doctor 
Penhallow sent Doctor Argy over to examine you? A. No. 

Q. Is that correct? A. He sent me to Doctor Argy. 

Q. Oh, he sent you to Doctor Argy and Doctor Argy 
made that examination, did he? A. Yes. 

Q. Did he inform you at all what the result of his exam¬ 
ination was? A. No, he didn’t inform me about his exam¬ 
ination. He sent me to Providence Hospital for a spinal 
test. 

Q. Doctor Argy did that? A. Doctor Argy. He called 
up the insurance people or some one so lie could 

47 send me to Providence Hospital. 

Q. Did you go to Providence Hospital? A. Yes, 
sir. 

Q. How long did you remain there? A. I remained a 
week; went Monday morning and came out Saturday even¬ 
ing. 

Q. Did they make the spinal puncture test? A. Yes. 

Q. Were you informed by anyone as to the result of that? 
A. The spinal test? 

Q. Yes. A. Yes, I was informed that Saturday. They 
never notified me when I could go. They told me I would 
be there a day and they kept me there a whole week, and 
lie came there about noon on Saturday and he told me he 
thought they had found out my trouble and the reason why 
I wouldn’t respond to treatment was owing to my diabetes. 

Q. Who told you that? A. Doctor Argy. 

Q. Then, did there come a time subsequently when Doc¬ 
tor Stout came to your home to examine you? A. He came 
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there previously. After Doctor Argv they sent me to Doc¬ 
tor Stout. 

Q. Did Doctor Stout come to your home? A. He came 
to the home after the time Doctor Penhallow did. 

48 Q. And he made an examination of you? A. Yes. 
Q. After he had concluded did he inform you as 

to the result of his examination? A. No, sir, he didn’t tell 
me nothing. 

Q. Who sent Doctor Stout there? Did you call for him? 
A. No, sir. 

Q. Who sent him there? Do you know? A. I don’t know. 
He told me that his report was to go to Doctor Penhallow. 

Q. So the first mention you heard with respect to the 
diabetes was after you had been in Providence Hospital; 
is that right? A. Yes. 

Q. Then at some subsequent time did you yourself con¬ 
sult a physician with respect to whether or not you had 
diabetes? A. Yes. 

Q. One of these factors was— A. (interposing) One 
minute, please. Let me get this straight, because I can’t 
keep this straight. 

Doctor Argv, when he informed me about the diabetes, 
instructed me to go home to my family physician, and I told 
him I had no special family physician, no physician that at¬ 
tended my family. I never had no use for a doctor, and he 
recommended a certain doctor in Alexandria for me 

49 to go to and told me just to tell the doctor to get the 
analysis from the hospital, that he needn’t make no 

examination. They could get the analysis from the hospital 
and treat me. 

Well, I went home. They came after me and carried me 
home. That is the way I got around. And after I got home 
—that was on Saturday—and the following week I called 
up a doctor who is here now to substantiate what I say—I 
think I can tell it straight—and told him that I wanted him 
to make an examination of me. I didn’t tell him anything 
about my diabetes case whatever. 

I said, “If you find anything wrong with me I want you 
to treat me for it.” I said, “There is something wrong 
with me.” 

So I sent him a specimen of the urine and went down the 
next day after that for him to give me an examination. 
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After giving me an examination he told me he couldn’t 
find there was any diabetes whatever with me, only just a 
small percentage, which is liable for any man to have. 

And after he told me that I says to him, I say, “Doctor, 
you made your analysis of the case. I am going to tell you 
what I am told I have;” and I told him that I had been in¬ 
formed I had this diabetes. I had four per cent of it, and 
that was my trouble, and I had to be treated for it. 

He told me, then, “That being the case, we will make sev¬ 
eral examinations.” 

50 So he made several examinations and finally came 
to the same conclusion. Therefore, after that, why, 

I felt it was in fairness to myself to see a man who made a 
specialty of this. 

Q. In the first place, who was this doctor who made the 
examination? A. Doctor Ryder. Doctor Ryder, and then 
I went to Doctor Mallory. Before I went to Doctor Mallory 
I went to Doctor Latone. I went to a doctor in the District 
and he recommended me to Doctor Latone, being he was an 
Alexandria man and it wouldn’t be so much expense for 
me to be treated there. 

Q. You subsequently went to John Hopkins University 

and were examined by a doctor? A. After seeing Doctor 

Mallory and Doctor Latone, Doctor Mallorv sent me to 
» ' * 

Doctor Dandy in Baltimore, after my condition had been 
diagnosed by so many different ones. He wanted to have 
some high authority to substantiate the case and I was car¬ 
ried up to Doctor Dandy. 

Q. Are you able now to perform your duties as a carpen¬ 
ter or do any work, Mr. Devers? A. No, sir, I am not able 
to get around hardly at times. 

Q. You attribute your present condition to the injury 
which you received on November 19th, 1936? A. I couldn’t 
attribute it to anything else because I was working at that 
time and working for the entire year, and previous 

51 to that for many years, as far as that is concerned. 

Mr. Cantrel: Cross examine. 

Cross Examination 
Bv Mr. De Shazo: 

Q. Mr. Devers, you say you had appendicitis about three 
years before this operation? I mean before this last acci¬ 
dent? A. Yes. 
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Q. What doctor looked after you then ? A. Doctor Amos. 

Q. You say that is the only doctor that has ever treated 
you? A. Yes, sir, until this accident. 

Q. Hadn’t you had a doctor before that for anything? 
A. No, I had no doctor. I might have had one when I was 
a child but not since I was a man. 

Q. Did you have any after that, before this accident? A. 
I low is that? 

Q. Did you have a doctor after your appendicitis before 
this accident in that three years? A. No, sir. 

Q. When did you lose your fingers? A. I lost them when 
I was a boy. 

Q. How did that happen? A. I was working on a wood¬ 
working machine. 

Q. And caught it in the machinery ? A. Yes. 

52 Q. Were you thrown against the machinery in any 
way? A. No, sir. 

Q. Just caught your fingers in it? A. Just cut them off. 
That is all. 

Q. How old are you now? A. I am sixty-six years old 
now. 

Mr. De Shazo: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Mr. Devers, will you state what your present com¬ 
plaints are? A. I am just nervous and weak and I can’t 
steady myself. That is the main thing. 

Q. Is that all? A. Well, that is enough. I can’t do any¬ 
thing about it. I feel sometimes I have a dizziness. I can’t 
keep myself steady. That is the main thing. That is one 
of the main things; and then I have this nervousness and I 
shake so. Sometimes I get so nervous I can’t keep mvself 
still. 

Q. You still have the weakness in your left arm that you 
mentioned before? A. Yes, I can’t get that arm behind my 
head. I can raise it just as high as my shoulders. That is 
all I can raise it. 

53 Q. Do you suffer pain in any part of your body? 
A. Well, when I raise that arm it hurts me. 

Q. How about the head ? A. Well, the head—plenty of 
pain in the head, in the back of my neck and head. 
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Q. Is that constant or occasional? A. Well, it is con¬ 
stant, but worse at times than others. It is not the same at 
all times. 

Q. You say that sometimes you become dizzy? A. Oh, 
I am dizzy more or less all the time; worse at other times— 
worse at some times than at others. 

Q. Have you had these complaints ever since your in¬ 
jury? A. Well, they grew on me. After the injury I wasn’t 
so bad, right after the injury, but it seemed it grew worse 
right after the injury. That is what I mean. Of course, I 
couldn’t stand up. I couldn’t move around. When they 
let me out of bed 1 had to hold on to a chair, shove a chair 
around the room. If I walked I couldn’t even balance my¬ 
self. 

Q. Would you say your present condition is any better 
that it was at any time following your injury? A. No, I 
can’t say it is. I believe if anything it is worse. 

The Deputy Commissioner: That is all. 

Re-direct Examination 
Bv Mr. Cantrel: 

Q. Just one or two more questions, Mr. Devers. 

You received compensation, did you not, from the 
54 insurance company during a certain period of the 
time? A. Yes. 

Q. How often did you receive payments from the insur¬ 
ance company? A. Well, at different intervals. I didn’t 
receive no payments from a month from the beginning. 

Q. What was the rate of compensation that was paid 
you? A. Twenty-five dollars a week. 

Q. Twenty-five dollars a week? A. Yes. 

Q. And that was paid to you from the date of the acci¬ 
dent up until what time? A. I don’t know without looking 
on the records. 

Q. Would this refresh your recollection (indicating)? Is 
that the last payment that was made to you, or a copy of 
the check? A. Yes, that was the last one—$700. 

Q. That was in June, 1937 ? A. Yes. 

Q. Now, when you were speaking about doctors, it was 
Doctor Amos who treated you when you had your appendix 
operation; is that right? A. Yes. 
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Q. Now, state if it is not a fact that while you were 

55 recuperating from the appendix operation Doctor 
Amos died; did he not? A. Yes. 

Q. Your family physician is Doctor Ryder; is that cor¬ 
rect? A. At the present time. 

Q. After Doctor Amos died Doctor Ryder came to your 
place, did he not? A. Yes. 

Q. As your family physician? A. Yes. 

Q. Is it possible that he may have treated you in con¬ 
nection with your convalescence from your appendix opera¬ 
tion? A. No, he never treated; never. 

Q. Never did. That is all. 

The Deputy Commissioner: That is all, Mr. Devers. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Mr. Cantrel: Is Doctor Rvder here? 

Doctor Ryder: Yes, sir. 

Mr. Cantrel: Come right over here, Doctor, please. 

Thereupon Dr. Ollie A. Ryder was called as a witness 
for and on behalf of the claimant, and being then and there 
duly sworn by the Deputy Commissioner assumed the wit¬ 
ness stand and, upon examination, testified as fol- 

56 lows: 

Direct Examination 
By Mr. Cantrel: 

Q. Will you state your full name, Doctor? A. Ollie A. 
Ryder. 

Q. You are a practicing physician, are you not? A. Yes. 
Q. Where do you have your place of business? A. 112 
South Columbia Street, Alexandria. 

Q. How long have you been practicing, Doctor? A. 
Twenty-four years. 

Q. Have you known Mr. James W. Devers? A. Yes. 

Q. Have you been the family physician for the Devers? 
A. Well, I have treated his wife and served his daughter 
about eighteen years. 

Q. Well, have you had occasion to see Mr. Devers from 
time to time when you called on his family for treatment for 
various members of his family? A. I never treated him 
in my life up to this past— 
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Q. (interposing) No, I asked you if you had occasion 
to see him from time to time when you came in not to treat 
him. A. Oh, yes, sure. 

Q. Did there come a time in the year 1937 when Mr. 
Devers asked you to make an examination of him? 

57 A. Yes, sir. 

Q. Can you state from your records when that 
examination was made? A. Well, to tell you the truth, 
when I left the hospital a while ago I thought I was going 
to be late coming over here and I forgot to come by my 
office to get the dates. 

Q. As a result of the examination you made of Mr. 
Devers you submitted a report to him, did you not? A. 
Yes, sir. 

Q. I hand you here a piece of paper and I ask you if that 
is the report you made to Mr. Devers as a result of your 
examination (handing a paper writing to the witness). 
A. (after examining the paper writing handed to him) Yes, 
sir. 

Q. Refreshing your recollection from that, can you state 
the date when you examined him, the day or date when you 
made those examinations of Mr. Devers? A. I will say I 
made approximately four examinations of the urine and I 
told Mr. Devers I was going away on a vacation. I thought 
probably, being his case would come up before the Com¬ 
pensation Commission at Washington, it would carry more 
weight to have some local man over here; so I recommended 
that he go to Doctor Mallory or Doctor Yater and have a 
blood chemistry made. There were four or five examina¬ 
tions of the urine. Absolutely negative for sugar; ab¬ 
solutely one hundred per cent negative. 

58 Q. And those examinations were made over a 
period of how long? A. Oh, approximately ten days. 

By the Deputy Commissioner: 

Q. I do not believe you stated, Doctor, when those exami¬ 
nations were made. A. It was over a period of—As I say, 
unfortunately I left the hospital— 

By Mr. Cantrel: 

Q. (interposing) The report is under your signature, is 
it not? A. Yes. 
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Q. What is the date of that? A. June 16th. 

Q. That report was rendered right after you made the 
last examination? A. I would say those examinations were 
made between the 5th and 16th, approximately. 

By the Deputy Commissioner: 

Q. June, 1937? A. Yes, sir. 

By Mr. Cantrel: 

Q. You have had occasion, have you not, Doctor, to ob¬ 
serve Mr. Devers at his home when you would call? 

59 A. Yes, I have known Mr. Devers over a period of 
eighteen years. T have met him socially; I have met 

him home and all like that, and as I say, knowing the man 
eighteen years as I have, very intimately, since he has had 
his accident, his friends, people who have known him all 
his life, his neighbors, people who come in contact with 
him daily, have asked me what is the matter with Mr. 
Devers. He is not what he used to be. 

Q. Up to the time of his accident did you find his physi¬ 
cal condition good, active, alert? A. Good, active, and 
otherwise he would— 

Q. (interposing) Since that time how have you found his 
condition? A. He is nervous and he is irritable. Well, I 
would say, the things he has complained to me of was, 
roughly, dizziness, headache, roaring in the head, unsteady 
gait, loss of work, economical difficulties, worry over future 
health. He seemed to be very apprehensive in general, 
nervous instability, weakness in the arm, and pain in the 
left arm when he raised it. That is all his complaints to 
me. 

I told Mr. Devers about three or four weeks ago, I said, 
“You have so many diverse opinions one way or the other,’’ 
I said, “I believe all this train of nervous symptoms are all 
secondary to that accident.” I said, “Why not go to John 
Hopkins and see Doctor Dandy?” I said, “I used to know 
Doctor Dandv when I was a lieutenant in the Armv dur- 

V * 

ing the War.” I said, “Go to see Doctor Dandy and 

60 see what he has to sav about it. He is one of the 
best doctors in the country.” 

I wrote to Doctor Dandy and told him the man was not 
financially able to go ahead. I said, “Go to Doctor C. C. 
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Coleman, Doctor Cushing of Richmond, or Doctor Dandy 
of John Hopkins, and get an opinion on this particular con¬ 
dition. 

Q. Would you say, Doctor Ryder, that all those things 
Mr. Devers pointed out were due in any respect to the 
slight trace of albumen which you found? A. No, sir, I 
would not; just a minor trace of albumen, I think any 
doctor will tell you that in the majority of people at sixty 
years of age you find a little trace of albumen from time to 
time. Any doctor will bear out that contention. It has 
been my experience in eighteen years of practice and five 
years interneship in the hospital. That is my experience 
and I think other doctors will bear me out. 

Q. Based on that experience it is your opinion that Mr. 
Devers’ condition now is the result of that accident? A. I 
say one hundred per cent in my opinion—not one hundred 
per cent anything—ninety-nine per cent. 

Mr. Cantrel: Cross examine. 

Cross Examination 
By Mr. De Shazo: 

Q. Doctor, you spoke of giving four examinations. What 
kind of examinations were those? A. Well, examined 
61 the urine for sugar, examined the urine for specific 
gravity, general examination, examined his heart, 
took his blood pressure, questioned him very closely to see 
if I could find any underlying condition which might be 
causing his condition not connected with the accident. 

Q. Did vou do all of those examinations vourself? A. 
I did, urine and all. I do not generally do it, but that time 
I did do it myself; a matter of friendship for the family. 

Q. The first time you ever saw Mr. Devers since he has 
been sick this time was in June, was it not? A. Approxi- 
matelv the 11th of June. I may two or three davs off on it, 
but I could give you the exact date; but very unfortunately 
I had to leave the hospital a short while ago. I thought I 
was going to be late. I got in my car and tore on over here. 

Q. You spoke of giving a report, or applying a doctor 
that would have weight. Just what do you mean by that? 
A. I mean to say this: Take before a jury any trial in 
Alexandria. The local man—you know what I mean—any 
local man is more known in his community. You have a 
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lot of second rate doctors in Washington. Doctor Charles 
White, Doctor Yater and my two friends right there—I 
take their opinions. 

Q. In short, when you examined Mr. Devers you 

62 thought you would have to come before the Commis¬ 
sion then, did you not? A. I didn’t know. I don’t 

know anything about it. I wasn’t summoned. Of course, 
I have been before commissions many times. I figured this 
would, yes, to be honest. Yes, T figured ultimately I would 
have to come over here, if you want me to tell the truth 
about it. 

Q. That is what I want. That is all. 

Re-direct Examination 

Bv Mr. Cantrel: 

* 

Q. Doctor, you mentioned one point, that you suggested 
to Mr. Devers that he see Doctor Dandy at John Hopkins, 
did you not? A. Yes, sir. 

Q. He went over to see Doctor Dandy? A. Yes, he got 
a report from Doctor Dandy and gave it to his daughter. 

Q. I show you what purports to be a report from Doctor 
Dandy (handing a paper writing to the witness). A. (after 
examining the paper writing) Yes, I might also add to 
this I talked to Doctor Dandy over the telephone; called 
him up and talked to him personally. 

Q. That is Doctor Dandy’s report of Mr. Devers? A. 
Yes, sir, it is. 

Q. You received this from Doctor Dandy in the mail? 
A. I did. Doctor Dandy confirmed that in a telephone 
conversation. 

63 Mr. Cantrel: I am going to offer that in evidence. 
The Witness: I think, not meaning to be too 

talkative, any doctor in Washington or anywhere you say, 
Doctor Cushing, whose daughter President Roosevelt’s son 
married, Doctor Dandy in Baltimore, Doctor C. C. Cole¬ 
man in Richmond are probably the three most prominent 
brain specialists in the United States today. 

Mr. De Shazo: I object to the introduction of that re¬ 
port. 

The Deputy Commissioner: On what ground? 

Mr. De Shazo: On the ground that we do not have an 
opportunity to cross examine Doctor Dandy. 


MARYLAND CASUALTY CO. VS. FRANK A. CARDILLO. 


41 


The Deputy Commissioner: I must sustain the objec¬ 
tion. I will receive it for identification subject to the doc¬ 
tor’s being produced for cross examination, if you wish. 

Mr. Cantrel: I will have it marked for identification and 
will state this: There is a pliotostatic copy of it in the files 
of the Commissioner, and may I ask that that photostatic 
copy be substituted for the original? 

The Deputy Commissioner: The report dated Septem¬ 
ber 10, 1937, signed by Doctor Dandy and addressed to 
Doctor 0. A. Ryder, will be marked for identification 
Claimant’s Exhibit No. 3. 

(The document in question was thereupon marked 
“Claimant’s Exhibit No. 3, for identification, 10-14-37, 

J. J. S.” and is filed in the office of the Deputy Com- 

64 missioner with the original papers in this case.) 

Mr. Cantrel: Do you have any further questions of 
the witness? 

Mr. De Shazo: No, I do not think so. 

The Deputy Commissioner: You are excused, Doctor. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Cantrel: I had another witness that I had asked to 
be here, Doctor Latone from Alexandria. He was unable 
to be here because he is attending the State Medical meeting 
in Roanoke, Virginia, and he submits in writing that he is 
there, and I would like to have an opportunity to get into 
the record testimony from Doctor Walter E. Dandy of 
John Hopkins University of Baltimore, and I did make an 
effort to have him here today; but because of the fact that 
he is an international expert and is in constant demand 
over there, it was just impossible for him to be away from 
the hospital because it would take all afternoon to do it. 
But he did sav if it could be arranged wherebv we could ! 
take his deposition in Baltimore, he would be glad to do 
it; and I am going to ask the Commissioner for permis¬ 
sion to take his deposition in Baltimore at a time when he 
can be cross examined. 

I think the point is well taken. 

The Deputy Commissioner: Will there be any ob- 

65 jection to that? 
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Mr. I)e Shazo: No, I am perfectly willing to agree 
to any time. I would sense that that report is going to be 
the subject of the examination. I would like to have a copy 
of the report before we go into the examination of the wit¬ 
ness, if you do not mind. 

Mr. Cantrel: Yes, it is on file. I shall be glad to send 
you a copy, Mr. De Shazo. 

Mr. De Shazo: Thank you. 

The Deputy Commissioner: Then, the case will be con¬ 
tinued for the purpose of taking the deposition of Doctor 
Dandy. 

Anything further for the claimant ? 

Mr. Cantrel: That is all, sir. 

Mr. De Shazo: The first witness for the carrier is Doc¬ 
tor Penhallow. 

Thereupon Dr. Dunlap P. Penhallow was called as a 
witness for and on behalf of the respondent and being then 
and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 

By Mr. De Shazo: 

Q. Doctor, did you treat Mr. Devers? A. I did, yes, sir. 

Q. Will you just go ahead and tell the Commis- 
66 sioner the first time vou saw him, what vou found 
wrong with him, how long he was disabled, and what 
his trouble is now, if you know? A. I saw Mr. Devers first 
at Casualty Hospital on November 20, 1936, the day after 
the accident. When I saw him he was complaining of head¬ 
ache and of dizziness. He was conscious and rational and 
so on. 

Examination of the head was apparently essentially nega¬ 
tive except for a small lacerated wound of the scalp in the 
frontal parietal region. The eyes were equal and reacted. 
Tongue protruded straight. Reflexes were apparently 
negative. 

The x-ray which was taken of the skull at that time was 
negative for any fracture. 

A diagnosis was made of concussion and lacerated wound 
of the scalp. 

He was kept in the hospital until December 14,1936. 
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By the Deputy Commissioner: 

Q. What was it? A. December 14th. I have it down 
here 1937. The reason he was kept in for that period of 
time was he was still complaining 1 at that time of headaches 
and he had been having some dizziness which, however, had 
apparently become less before he was discharged from the 
hospital. He was sent home. I asked him to report back 
to the clinic when he could. 

On the 22nd of December he called in stating that 
07 he felt a little worse since he had returned from the 
hospital, and I advised him to keep quiet at home and 
not to attempt to get in for a little while later, and he re¬ 
ported practically each week by telephone and was advised 
what to do; so we kept a check on his condition over the 
telephone. That is one reason why I didn’t go out more 
often to see him. There did not seem to be anything par¬ 
ticular to do other than have him keep quiet and wait to 
see if his symptoms would subside. 

On February 3rd apparently he had some exacerbation 
of his symptoms. No, he did not at that time. Doctor Salan 
went up to see him on February 3rd and went over him at 
that time. At that time he was complaining of severe head¬ 
aches with dizziness, especially when he moved his head 
downward. 

He was advised to keep quiet at that time. I saw him 
myself on February 25th. At that time he stated he feels 
about the same. His headaches were not quite so severe. 
He still has a swimming sensation in the head, and if he 
stoops over he gets dizzy. He is often complaining of some 
discomfort in the back of his neck. 

At this time he was complaining he was having some dif¬ 
ficulty with his vision, that is, and that his vision blurred. 
He has been up and around the house. He has been unable 
to do any work. 

He stated on Februarv 23rd his left arm suddenlv gave 
out and he was unable to raise it or use it in any way. He 
states the arm felt weak and numb. He states this 
68 condition lasted around three hours and he was again 
able to use the arm. He states the left arm is con¬ 
siderably weaker than the right. 

I could not make a great deal out of it at that time. I 
felt it was probably a neurological condition and that his 
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case should be seen bv Doctor Stout. Doctor Stout saw 
him—I have not the exact date—but some time in that 
period. 

After that I saw him once or twice, I believe, at his house. 
He was still complaining of some dizziness and headaches. 
He states the arm is somewhat better. 

On March 24th he states he ached all over. He was ques¬ 
tioned then about coming into the clinic for some treatment, 
but he stated that he was unable to come in as the riding 
in the car only aggravated his symptoms. It was felt that 
if he could not get into the clinic there was not much one 
could do at home for him in the way of giving him treat¬ 
ment. It was felt that possibly some physiotherapy might 
relieve some of the symptoms of which he was complain¬ 
ing. 

Finally he did come into the clinic on April 14th. At 
that time he stated that the ride from Alexandria had stir¬ 
red him up and made him feel nauseated. At that time he 
stated he gets what he calls “nervous chills,” and he shakes 
all over. He said that in riding in a car he was unable to 
look out of the window sideways because it made him feel 
sick. 

He stated he still feels dizzy and weak. He said a 
69 few days previous he went out in the sun and the pain 
in his head increased. When he came into the clinic 
his pulse was rather rapid but was regular and of good 
quality. His blood pressure was 150/92 at that time. He 
was given a physiotherapy treatment. 

He came back on April 17th and April 20th. He stated 
that the trip stirred him up considerably. Still complain¬ 
ing of pain in his back and shoulders; still complaining of 
being dizzy. 

I understood him to say that since he had been receiving 
this treatment that there was some slight improvement as 
far as his physical feeling was concerned. I felt at that 
time it would be wise to continue these treatments for a 
while longer. 

He continued to report for treatment and I saw him again 
on May 4th. At that time he stated he was feeling slightly 
better. He still had headache but not so severe as formerly 
nor as frequent. The headaches do not last so long. He 
stated he still has tenseness of the neck and shoulders and 
there is still dizziness. 
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Blood pressure at that time was the same. Subjectively 
there appeared to be some slight improvement. I felt at 
that time there might be some underlying cause other than 
the concussion which he had had which "was keeping this 
man from improving, convalescing as rapidly as he should, 
and at that time I felt he should have a general medical 
check-up, and he was referred to Doctor Argy for 

70 that medical check-up. 

I saw him again on June 7th and at that time he 
was complaining of a roaring in his head. He stated that 
it is more or less constant but is relieved somewhat by ice 
packs. He stated he had considerable dizziness when the 
roaring is present in the head, but he stated the pain in the 
back of the head and shoulders was somewhat better. 

He stated at times he is nauseated and vomits. 

At this time the man appeared better somewhat than at 
the last examination and generally he looked better than 
he did at the last examination. His pulse was full and 
bounding. Eyes equal and reacted. Knee jerks were 
slightly exaggerated. When attempting to elicit knee jerks 
the patient appeared to have a more or less general clonic 
reaction. This was manifested mainly in the arms and w’as 
very similar to the one he had here a little while ago. 

At that time I still felt there was some underlying factors 
that were prolonging this man’s disability. It did not seem 
as though the injury which he had received on the head 
should have given rise to all the symptoms at such a late 
date. I felt at that time he should have another neurologi¬ 
cal examination to determine whether there had been any 
neurological changes since the previous examination or not. 

The man was referred back to Doctor Stout for that. 1 
saw him again on June 18th. At that time he stated that 
he was still feeling extremely nervous. He stated 

71 that he still had dizziness and roaring in the head, 
especially on hot days. He stated he w^as extremely 

upset following the examination by Doctor Stout and it 
took him several days to recover. 

He also states that on June 16th he noticed some slight 
discharge from the left ear which was not preceded by any 
pain. 

Doctor Stout and Doctor Argy have both submitted to 
me reports on this man, and according to the report of 
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Doctor Stout and the report of Doctor Argy, there were 
some factors there which did not seem consistent with the 
injury, namely, a diabetic condition and some arterio¬ 
sclerosis, which appeared to be prolonging the disability, 
and it was felt that those were the major factors probably 
in delaying convalescence. 

I felt that this man at this time should go back to his 
own family physician for further treatment. It did not 
seem quite consistent with the injury which he had re¬ 
ceived that it should be responsible for this prolongation of 
the symptoms such as they were and such as he presented at 
this time. That was the last time I had seen him. 

Q. On what date do you think he recovered from these 
symptoms or the symptoms of his injury from your vari¬ 
ous examinations? A. Well, as far as I could determine, I 
put down the date of June 21st. 

Q. June 21st? A. Yes, as far as I could determine. 

72 Q. You felt he had recovered? A. I felt as far as 
the results of the injury were concerned they should 

have been cleared up by that time, but I felt the things he 
was presenting at that time were probably due to these 
other underlying conditions. 

Q. Due to the diabetic condition? A. Due to arterio¬ 
sclerosis and those things. 

Q. You say his present disability is the result of that? A. 
That is the way I felt about it at that time, yes. 

Mr. De Shazo: That is all. 

Cross Examination 
By Mr. Cantrel: 

Q. Doctor Penhallow, the first time you saw Mr. Devers 
was when he was at the Casualty Hospital; that is right, is 
it not? A. Yes. 

Q. Was that the day he was taken there or the day fol¬ 
lowing? A. That was the day following. I had a report 
from him on the day he was injured. I was not able to 
get over just at that time. It was late in the afternoon, 
as I remember it, but I have been in touch with him since 
that time. 

Q. Did you treat him at all while he was in the hospital? 
A. Yes. I was in to see him every few days. There 

73 really was not much to do. It was a matter of keep- 
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mg' him quiet and resting. I mean the wound healed 
up uneventfully. A certain amount of medication was 
given him but it was mainly rest and observation. That 
was about all one could do. 

Q. When he left the hospital on December 14, 1936, he 
was sent to his home; is that right? A. Yes. 

Q. From that point on, I think I understood you to say 
he would report to you or report to the clinic by telephone? 
A. Yes, he reported by telephone of his condition. 

Q. From the date of his leaving the hospital, after he 
left the hospital, the first time you saw him thereafter was 
some time in February, was it not? A. February 3rd he 
was seen by Doctor Salan. I was unable to get over that 
day. He was seen by Doctor Salan. 

Q. When did you first see him, then, after he left the 
hospital? A. I saw him myself February 25th. That was 
the first time, although I had been in constant contact with 
him over the phone. 

Q. Yes, sir, and during the interim, then, from the time 
he left the hospital until you saw him on February 25th he 
was making these periodic reports to you over the tele¬ 
phone? A. Yes. 

Q. What treatments, if any, were given to him dur- 
74 ing that period of time? A. There was no specific 
treatment to give him. It was a matter of rest and 
he was advised to use an ice pack on his head, but the main 
factor was quiet and a little rest. 

Q. Did you personally examine Mr. Devers with respect 
to his alleged diabetic and arteriosclerotic condition? A. 
No, I did not. 

Q. When was the last time that you saw Mr. Devers until 
today? A. I think it was June 18th, I believe. 

Q. What kind of treatments were given to him during all 
this period from the time he left the hospital up until June, 
1937? A. Well, when he came into the clinic he was re¬ 
ceiving some diathermy to try and relieve the tenseness 
and discomfort in his neck and shoulders; massage and 
heat and so on. That seemed to be about all that was in¬ 
dicated at that time. 

Q. Quiet and rest; is that it? A. Yes. 

Q. In your opinion, Doctor, is Mr. Devers’ condition any 
different today than when you last saw him? A. I would 
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say it was essentially the same, probably, as when I saw 
him in June, as far as I can see. I have not questioned 
him at all, but just from the way he looks. 

Mr. Cantrel: That is all. 

75 Mr. De Shazo: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Doctor, what symptoms or what complaints did this 
man have that you felt were unrelated to the injury? A. 
I could not see the relationship between this extreme, this 
weakness of his left arm, for instance, which was one thing, 
and this extreme nervousness of which he is complaining, 
for another, especially for the type of injury winch he re¬ 
ceived. It seemed to me if he had those things he should 
have had a much greater amount of concussion than he ap¬ 
parently showed at the time of the injury. 

When you realize people who have even fractures of the 
skull are unconscious perhaps for several days, clear up, 
and not present so many symptoms as this man did, it was 
felt that the type of injury which he had, the concussion, or 
the residuals from that should have cleared up long before 
they did. Instead of that they appeared to get worse and 
appeared, as I felt, due to some underlying condition which 
was stirring them up or giving rise to other symptoms. 

Q. What was the condition which you believe gave rise 
to those symptoms? A. That is why I sent him to Doctor 
Stout and Doctor Argy, to see what the condition was, and 
the report I had, of course, was that he had this dia- 

76 betes, which, I felt, was one factor, and then this ar¬ 
teriosclerotic condition was probably another factor, 

due to his age. 

Q. Would an injury such as Mr. Devers sustained in a 
man who is suffering from diabetes cause a prolongation 
of the disability? A. Well, I do not know that I can an¬ 
swer that. Probably Doctor Argy could answer that ques¬ 
tion much better than I can because I really do not know. 

Q. Doctor, I will ask you to assume that the diabetic con¬ 
dition was mild and was not considered serious in a man of 
this age, and also assume that there were no arterioscler¬ 
osis. Would you say under those conditions that an injury 
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such as this man had would be a competent producing cause 
of the condition? A. Frankly, I can’t see why he should have 
all the symptoms he is presenting now from the injury he 
received without some underlying cause. I feel that the 
type of injury he received, the symptoms from that should 
have cleared up long before they did. 

Q. Now, you are basing that on the fact that he had a 
mild head injury? A. Yes, yes. 

Q. Did you have a history that he was unconscious? A. 
I beg your pardon? 

Q. Did you have a history there of unconscious- 

77 ness? A. The history I had was he did not lose 
consciousness. He was knocked down and dazed but 

did not lose consciousness. That is what I understood him 
to say. 

Q. Well, if you assume the fact that he was unconscious 
for a period of possibly ten minutes or more would that 
change your opinion in the case? A. No, I do not think it 
would. 

The Deputy Commissioner: That is all, Doctor. Thank 

vou. 

* 

Re-Cross Examination 
By Mr. Cantrel: 

Q. Doctor, do you have a history that as a result of this 
lumber falling on his head it was such a severe blow that it 
broke off one of his upper teeth? A. I have no note of that 
in niv records here, for some reason or other. 

Q. Do you know that is a fact? A. I do not recall, 
frankly, no. I see no note of it in this brief I have got here. 
Mr. Cantrel: That is all. 

Mr. De Shazo: I would like to ask him one more ques¬ 
tion, if you do not mind. 

Re-Direct Examination 

By Mr. De Shazo: 

Q. Doctor, judging from your various examinations and 
the extent of Mr. Devers’ wounds when you saw him, 

78 with that type of wound and that type of injury what 
is the usual disability in the average person? A. 

Well, of course, it varies. Some of them clear up within a 
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very short while—two or three weeks— and some of them 
show no symptoms of. all. Others may not dear up for a 
little looser period. Home of them, of course, vary, hut 
with the mild ones they usually dear up in a very short pe¬ 
riod of time. 

(J. Ho you sny the average disability for that type of in¬ 
jury would be three weeks on the average? A. It. might be 
a little more. If might run six weeks to two months. 

Mix weeks to two months? A. Yes. 

Mr. I>e Hbn// 0 : All right, that is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Dr. William P. Argy was culled as a witness 
for and on behalf of the respondent, and being then and 
there duly sworn by tin* Deputy (fornmissiouer assumed tin? 
witness stand ami, upon examination, testified as follows: 

I>ireef Kxaminafion 

I»v Mr. I)e Sha/.o; 

7'* Doetor Argy, will you just tell the Commis¬ 

sioner when was the first time you saw this man, 
what was wrong with him, and what you found and your 
conclusions? A. I saw him first on the 15th of May. Well, 

1 carried him over from the 15tli of May to tin* 22nd of 
May. and ho stated that on November 1J), liKKi, while at 
work he was struck a glancing blow on tin* head by two 
pieces of four by four that had been nailed together. They 
had fallen about twenty feet. He claims lie became uncon¬ 
scious and was taken to Casualty Hospital but regained con¬ 
sciousness on the way to the hospital. 

No evidence of fracture but two lower right bicuspids 
were broken off. 

He stayed in the hospital until December 14th and be was 
able tit be up and about three or four days before leaving. 
H<* could not walk at first and ever since he has been home 
lie has been only able to stay about the house with bis son 
taking him occasionally to the clinic. 

Now. at the time of my examination he complained of 
vertigo generalized headache, soreness in the left arm and 
shoulder, paralysis in that arm at times, anorexia, nausea. 
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dyspnea, postoceipital headache, formications, mental de¬ 
pression, and sluggishness alternating with confusion and 
excitation. 

Physical examination revealed a well developed, well 
nourished white male apparently seventy years of age. He 
appeared to be confused and mentally sluggish. His 

80 pupils reacted to light and accommodation. There 
was no nystagmus. The external occular muscles 

and the facial muscles of expression were normal. 

There were coarse intention tremors of the lids, tongue 
both arms, and both legs. The reflexes were equally active. 
There was some weakness in the left arm and leg. There 
were no sensory disturbances. The heart was rapid. The 
blood pressure was 140/100. There were no murmurs. 
There were crepitant rales over the bases of both lungs. 
The peripheral arteries were sclerosed. 

Now, his spinal fluid showed—I may just as well sum¬ 
marize that up by saying the pressure of spinal fluid was 
normal. The fluid was clear and contained two cells. Es¬ 
sentially it was negative. 

His urine contained a four plus sugar reaction and his 
fasting blood sugar was 166 milligrams per 100 cubic centi¬ 
meters of blood. 

Q. As a result of these various examinations you gave 
him what conclusion did you come to as to what his trouble 
was ? A. I concluded that his trouble was due to a cerebral 
generalized arteriosclerosis, mainly cerebral, and diabetes 
mellitus. I could find no indications of any pathology that 
could be attributed to the accident that he received. 

Q. That was as of the date that you examined him ? A. 
The 22nd of May. 

81 Q. Now, do you specialize ? A. Internal medicine. 
Q. Specialize in internal medicine. Those are all 

the questions I have. 

The Deputy Commissioner: Cross examine. 

Cross Examination 
By Mr. Cantrel: 

Q. Doctor, you say that as a result of your examination 
—I do not recall your language—there was a four plus 
sugar reaction? A. Yes. 
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Q. Is that a normal amount of sugar to find in a man of 
Mr. Devers’ age? A. No, you do not find any sugar in a 
normal man at any age. Four plus is the highest amount 
of sugar you will find in the urine. We grade them one, 
two, three, four, and four is the highest. 

Q. What was the date of your examination? A. The 
15th to 22nd of May, I had him under observation. 

Q. That was at Providence Hospital? A. Yes. 

Q. Then your diagnosis was diabetes mellitus; is that 
right? A. Yes. 

Q. Just what does that medical term mean? A. 

82 Diabetes mellitus? 

Q. Yes. A. Well, mellitus meaning honey and dia¬ 
betes meaning sugar, and diabetes mellitus means a pas¬ 
sage of honey or sugar in the urine, or rather mellitus 
means honey and diabetes means passage. Passage of 
sugar in the urine. 

Q. Is the amount of sugar you found in Mr. Devers suf¬ 
ficient to incapacitate him from doing any work? A. You 
could not answer that question. The question should be, 
Would the diabetic condition be sufficient ? 

Q. That is right. A. No, I do not think the diabetes 
would incapacitate a man from doing any work in itself, 
but the complications of diabetes would incapacitate one. 

Q. Did Mr. Devers complain to you at the time you had 
him under observation of dizziness, roaring in the head, 
and nervous tremors? A. Yes, sir. 

Q. Are they symptoms of diabetes? A. They are symp¬ 
toms of cerebral arteriosclerosis. 

Q. But not diabetes? A. Not of the diabetes, no. 

Mr. Cantrel: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

83 Q. What would be the complication that would 
arise from diabetes mellitus? A. Well, there are 

two main things that you have to worry about: One is your 
patient going into coma. That can be eliminated immedi¬ 
ately because there is no question in my mind but that the 
man did not have coma; had no history of coma. 

And the other thing that we are always worried about is 
arteriosclerosis, because it is the most common complica- 
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tion of diabetes. It occurs in something like sixty to sev¬ 
enty per cent of the cases and it is the bugaboo in the treat¬ 
ment of all diabetics and, of course, the arteriosclerosis, 
with the hardening of the arteries, would cut down the 
blood supply to certain areas and thereby impair their 
function. 

Q. What would be the effect of an injury such as Mr. 
Devers has sustained in the case of a man his age suffering 
Irom diabetes mellitus? A. The effect of the injury? 

Q. ’i es. A. There would be a possibility that the wound 
would not heal as readily, that is, the actual incision or 
laceration would not heal as readily, but as far as the con¬ 
cussion was concerned, I can’t see where it would have any 
effect on the concussion. 

Q. Well, I am assuming from what you stated that ar¬ 
teriosclerosis is one of the complications of diabetes 
84 mellitus? A. Yes. 

Q. Did you assume that he had both arterioscler¬ 
osis and diabetes mellitus prior to the date of this injury? 
A. I think he had it prior to the date of the injury. I think 
there is no question about it, because arteriosclerosis is 
something that develops over a period of years. At the 
present time he has well advanced arteriosclerosis. 

Q. Then, what effect would an injury such as that Mr. 

Devers sustained have in a case of a man his age suffering 

from arteriosclerosis? A. It would have no more effect 

than it would have on an ordinarv individual. In other 

* 

words, you take a man thirty years of age. If he received 
the same injury, the injury should have healed in the same 
period of time as it healed with the wound that healed in 
the same time, or Mr. Devers’ wound that healed in exactly 
the same period of time, and the point of the matter is 
this, and that is the symptoms that he is suffering from at 
the present time are generalized symptoms that are at¬ 
tributable to this arteriosclerosis which he has and which 
is a very common thing that you find in these cases of cere¬ 
bral arteriosclerosis; in fact, he presents almost a classical 
picture of cerebral arteriosclerosis and he does not present 
the symptoms of a focal involvement on the brain, such as 
would be caused by a blood clot, as you would expect to 
find if he had any direct injury to his brain from the 
85 blow. In other words, my opinion on the whole mat- 
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ter is this, and that is, the injury the man received 
was either a slight injury or else it would have killed him 
with that block of wood falling that distance. 

Q. Do I understand from that last remark that there 
could not be any other degree of disability following the in¬ 
jury: Either it was mild and caused very little disability 
or it would have killed him.' Could there be anything in 
between that? A. I do not see how a block of wood falling 
that far would not kill one that close. The only thing is it 
was a glancing blow, because if it was a direct blow, I can't 
see but what it would have fractured his skull. 

Q. Did you assume he had a brain concussion as a re¬ 
sult of that ? A. He had concussion, yes. 

Q. And are the symptoms such as Mr. Devers has com¬ 
mon to brain concussion? A. No. 

Q. Is dizziness one of the symptoms of brain concussion ? 
A. Dizziness could be one of the symptoms of brain concus¬ 
sion, yes. 

The Deputy Commissioner: Any further questions? 

Mr. Cantrel: No. 

The Deputy Commissioner: You are excused, Doctor. 

(Thereupon the witness was excused and retired 
86 from the witness stand.) 

Mr. De Shazo: Doctor Stout, will you take the stand? 

f V 

Thereupon Dr. J. Duerson Stout was called as a witness 
for and on behalf of the respondent and being then and 
there duly sworn by the Deputy Commissioner assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 
By Mr. De Shazo: 

Q. Doctor Stout, what is your work ? A. I am a neuro¬ 
psychiatrist, specializing in diseases of the nervous system. 

Q. Did you examine Mr. Devers? A. I examined Mr. 
Devers on two occasions: On March 3, 1937, and again on 
June 8, 1937. 

Q. Now, will you just go ahead and tell us what you found 
and your diagnosis ? A. For purposes of brevity and time 
I will read from my report of March 3rd first. Shall I skip 
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the history that Mr. Devers gave me or do you wish me to 
read that ? 

Q. Well, if it is essentially the same as what the other 
doctors gave, I do not see any reason for cluttering up the 
record, unless you have something you want to add to it. 
A. I think possibly I ought to give my history. It is 

87 somewhat different from the others, more complete 
in certain details, less in others: “Mr. Devers states 

that about one o’clock in the afternoon of November 19, 
1936, while working on floor trimming as a carpenter at the 
new Library of Congress annex, this city, he was struck on 
the left frontal area by a four by six inch timber about two 
feet long that had fallen a distance of about twenty feet 
from a runway. He remembers being struck and does not 
know whether he was unconscious briefly or not but remem¬ 
bers that immediately afterwards other men were lifting 
him to his feet. He felt dazed but had no pain. He was 
carried to the Casualty Hospital immediately and six or 
seven stitches taken in two lacerations about four inches 
above the left eye. 

He remained in the hospital for about twenty-five days. 
During that time he had continuous band-like headache and 
felt generally sore and weak. He had vague dizziness on 
moving about. He is unable to remember having any nau¬ 
sea, vomiting or double vision. He remembers vague tinni¬ 
tus. He remained in bed until about the eleventh of De¬ 
cember and returned to his home on the fourteenth of De¬ 
cember. From that time on he remained in the same con¬ 
dition until eight days ago when he had a sudden sensation 
of weakness in the left arm which ‘dropped useless’ for 
about an hour. He thinks that the principal weakness was 
about the shoulder and that he was able to use the hand. 

Since that time the whole upper extremity has felt 

88 numb and the lower extremity somewhat sore. From 
the time of injury to the present he has continued to 

have a band-like headache, intermittent dizziness and sharp 
pains through the left eye. He states that during previous 
medical examinations when asked to stand with eyes closed 
or to do the finger-nose test, he became emotionally dis¬ 
turbed and excited and was unable to complete the test. He 
expresses himself as fearful that he is going to have a 
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stroke and states that he has been told that he probably 
has a clot on the brain. 

As to his general historv: He states that he is now sixtv- 
six years of age and that he was born and raised in Alex¬ 
andria. His general health has been excellent all liis life 
and he has had no occasion to consult a physician on his 
own account except that in about 1933, ho received some 
sort of injury to his abdomen which necessitated the re¬ 
moval of the appendix. He has been working as a car¬ 
penter all of his adult life. His wife is living and they have 
raised ten children. In 1898 he had two fingers of the left 
hand amputated while working in a sash factory. He has 
nothing further to add. 

Examination shows a white male of medium height in¬ 
clined to obesity without being grossly overweight. His 
blood pressure is 172/104 and his pulse rate is 90 and regu¬ 
lar. The heart sounds are normal. The tendon reflexes are 
all present, moderate to scant and bilaterally equal 
89 throughout except that the right arm tendon reflexes 
are a little more active than the left. There is no 
clonus at any joint. Tests of somatic sensibility show no 
anesthesia in any area but show consistent left geographical 
hypesthesia to each form of stimulus, including the left 
face, left limbs and left side of trunk with sharp demarka- 
tion at the midline and normal reception in all right side 
areas. The only exception to this is that even very light 
palpation in all areas of the left half of the scalp is re¬ 
ported as painful. Inspection of the scalp shows two pale 
but well healed scars, each about one and a quarter inches 
long, to the left front of the anterior fontanelle area. Pal¬ 
pation shows no change in contour of underlying skull. The 
age of the scars cannot be determined but they are indi¬ 
cated by the patient as being residual from the injury of 
1936. The pupils are mid-range, circular and equal with 
normal reaction to light and accommodation. The ocular 
fundi are fairly well visualized and show no changes. 
There is moderately well-developed arcus senilis. There 
is no nystagmus or lid ptosis. Mimetic muscle activity, 
tongue protrusion and phonation are normal. His remain¬ 
ing upper teeth show relatively poor hygiene. There are 
no tremors, paralyses or atrophies in any area. The right 
arm shows coarse functional tremor when the blood pres- 
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sure cuff is applied; not at other times. The grip of the 
right hand is normal. The grip of the left hand is appar¬ 
ently functionally diminished judging from the scantness 
of effort made. 

90 Tests of strength of the other muscles groups of 
the left upper extremity show no manifest weakness. 

He is able to rise using both arms and both legs and is able 
to walk unaided without peculiarity or gait. He is unwill¬ 
ing to stand in the Romberg position, to walk with the eyes 
closed or to do the finger-nose test, as he states it is apt to 
make him have a nervous spell if he tries any of these. 

From the psychological standpoint he is entirely clear. 
His mental development is average for his group. He is in¬ 
clined to be quite circumstantial. He has no amnesia for 
the time preceding or following the injury in November, 
193b. He reports frequent spells of nervosity. There is 
no indication of any intellectual deterioration but his gen¬ 
eral intellectual response indicates early cerebral arteri¬ 
osclerosis. 

From the standpoint of interpretation: This man has 
apparently had a mild cerebral concussion without organic 
brain injury, and, it is understood, without indication of 
skull fracture. He is showing what is believed to be a 
superimposed psychoneurotic reaction, of conversion hy¬ 
steria type, involving the left geographic half and in¬ 
creased sensitivity of the left half of the scalp; each of 
which is honiolateral to the site of injury of the left fron¬ 
tal portion of the scalp. It is not believed that he has had 

anv blood clot in or oil the brain structures. His general 
•> 

attitude toward recovery is believed to be compara- 

91 lively poor but there is no reason seen at this time 
why he should not make complete recovery and be 

able in the course of the next few weeks or at most months 
to get back to his usual work. There is no indication dur¬ 
ing examination of any emotional disability such as par¬ 
oxysmal emotionalism, in spite of his account of emotional 
attacks during other examinations.” 

I had no further contact from the time of that report, 
which is March 3,1937, until asked again to examine him on 
June 8, 1937. I submitted a second report under date of 
June 8, 1937: 
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“Iii accordance with your request of June 7th, reexami¬ 
nation was made at my office this morning in the case of 
William Devers. Attention is called to previous report in 
this case under date of March 3, 1937. The following is 
submitted as a report of present examination: 

Mr. Devers states that since last seen lie lias been in poor 
condition with many spells of shaking per day, involving 
principally the upper extremities and shoulders and accom¬ 
panied by a sense of tightness in the back of the neck and 
trunk. He lias had formication with the sensation of ants 
and worms crawling over him, involving principally his 
upper extremities, shoulders and neck and occasionally his 
trunk. About three weeks ago he was hospitalized at the 
Providence Hospital where spinal puncture was done. lie 
does not know the findings. lie was told that four 
!)2 per cent sugar was found in his urine. He subse¬ 
quently had his private physician test live specimens 
on alternate days with normal diet, lie was told that the 
first of these* specimens showed one-tenth pi*i* cent sugar 
and that the rest were negative. He states that he feels 
fairly comfortable if he is in a cool place but that on warm 
days or when he becomes worried he becomes dizzy, has an 
increased number of spells of trembling and feels generally 
worse. He usually sleeps well, having to get up only occa¬ 
sionally for urination. He has had constant roaring in his 
head since spinal puncture. He has headaches more or less 
emitinuouslv but particularlv so on hot davs. 

His son reports that he notices constant emotional irri¬ 
tation in his father. 


Kxamiuation today shows a height of 5 feet (>-3 S inches, 
a weight of !s5 pounds with indoor clothing except coat, a 
pulse o! IPi per minute and a blood pressure of 154 9S. 
His faee is moderately florid. The temporals are stiff with¬ 
out being beady. There is moderate arcus senilis. The 
pupil- are circular and react satisfactorily to light and ac¬ 
commodation. There is no nystagmus in any position. 
Pacini muscle balance in repose and action, tongue protru- 
- : on and plionatum are normal. Tendon and superficial re¬ 
lieves cannot be tested <atisfnetoriIv on account of gross 


functional trembling and flinching 
lion to tests of knee and ankle 


and the 
jerks lx 


patient's objec- 
•cause it makes 


him nervous. Somatic sensibility is normal throughout 
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93 to each form of stimulus. Gait is normal with eyes 
open; it cannot he tested with eyes closed as he 
promptly shows functional falling. The grip of the right 
hand is recorded at 22 kilograms; of the left at G kilograms, 
with coarse trembling and twitching so that the test is un¬ 
satisfactory. There is ms evidence of localized weakness. 
Throughout examination he frequently shows coarse, vibra¬ 
tory and transient tremor of both upper extremities, of ob¬ 
viously voluntary type. 

From the psychological standpoint: He is in good con¬ 
tact, has good memory and is normally oriented. He is 
irritable, resentful and insufficiently cooperative for an en- 

tirelv satisfactorv examination. The irritation noted is of 
• • 

an arteriosclerotic type. 

From the standpoint of interpretation: It is understood 
that this patient has been diagnosed recently as having a 
diabetes mellitus. It is probable that llu* formication is in 
the nature of a neurotic reaction due to this diabetes, as 
neuritis is frequently found in diabetes. The dizziness com¬ 
plained of is a rather common symptom of diabetes, though 
it is possible that both dizziness and headache are due to 
arteriosclerosis. There has been no recognizable increase 
in the arteriosclerosis since lie was last seen. The trembling 
noted is of definitely functional type and believed to be of 
hysteric;'.! origin, though again it is i<> be noted that in 
diabetes, general increase of nervous tension frequently 
produces such t remuloilsliess. 'Pile increased selisi- 
1 >4 tivity of the left geographical half as noted at the 

previous examination is not noted today, 

I am inclined to believe that all of his symptomatology 
both subjective and objective, should be considered as due 
to 1 wo co-existing conditions, namely arteriosclerosis and 
diabetes mellitus. There is no evidence at the present time 
of any post-1 raimintic state. It ;< very probable that con¬ 
siderable improvement in his condition will be secured by 
medical care of these conditions and bv proper clarification 
to him of the situation, lie i< very much concerned over 
the compensation angle and believes that all of his condi¬ 
tion is referable to injury as previously described. It is 
not believed to be the case.” 

1 have had no further contact with Mr. Dovers until I 
saw him todav. 
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Q. Xow, Doctor, you attribute this trouble solely to the 
conditions you have just mentioned and not the result of 
the injury? A. 1 can’t quite accept that wording, sir; T 
can only say that my findings and my interpretation of his 
condition is he shows no post-traumatic difficulty at the 
present time, as of the time of those examinations. 

Q. Well, an injury to the left side of the head would not 
affect the left arm, even though it did affect the arms, 
would it? A. Xo, sir, the fibers cross in the brain, so that a 
local injury to the brain on the left side would affect 

95 the motion of the right side; conversely. 

Mr. De Shazo: That is all. 

Cross Examination 
By Mr. Cantrel: 

Q. Did I understand you, Doctor Stout, in reading from 
your report, to say that dizziness was a symptom of dia¬ 
betes? A. Dizziness can be a symptom of diabetes. It can 
be a symptom of almost anything. It is one of the indefinite 
symptoms which you cannot tie down to anything. When 
you have an organic dizziness which can be tied down to 
something you always have a closely related finding of 
another type, such as nystagmus or dancing of the eyeballs. 

Q. All those medical terms do not mean anything to me. 
In language that I can understand, Doctor, you examined 
Mr. Devers for a so-called arteriosclerotic condition, did 
you not? A. That is not true, sir. 

Q. The result of the examination showed he had a certain 
arteriosclerotic condition? A. A generalized arterioscler¬ 
osis, yes— 

Q. (interposing) Then— A. (interposing) May I finish 
my statement? 

Q. Yes. A. W'ith a general arteriosclerosis of the brain 
and associational nervous system. 

96 Q. I would like to go further. What is, in layman’s 
language, arteriosclerosis? A. Translated into cler¬ 
ical language it means hardening of the vessels, the arteries, 
in the individual’s svstem. 

V 

Q. From your examination of Mr. Devers, Doctor, did you 
find that he had the normal condition of hardening of "ar¬ 
teries that you find in a normal man of his age? A. Ap¬ 
proximately so. 
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Q. Did you examine him with respect to his diabetic con¬ 
dition.' A. I did not. 

Q. Would you say as a result of your examination that 
the hardening of the arteries or the arteriosclerotic condi¬ 
tion could have been the result of the falling of this timber 
and striking him on the head. 1 A. Xo indication of that 
primarily, and because there is no indication of injury to 
the brain, excepting the concussion indicated in his sub¬ 
jective findings, objective findings of the nervous system 
were entirely negative. 

Q. Would you say the arteriosclerotic condition was a 

condition that had existed prior to the time of the accident? 

A. Onlv hv mv general knowledge of medicine. Arterio- 

sclerosis commonly starts at the age of forty in an ordinary 

human being and that would mean it had been progressing 

some twentv-five vears since its theoretical onset. 

* * 

97 Further, how much arteriosclerosis he had pre¬ 
vious to the time of the injury, or previous to the 
time of my examination, 1 have no information. 

Q. From this condition at the time you made the exam¬ 
ination would vou sav that he was in a condition that would 
enable him to perform the duties of his work? A. So far 
as his organic neurological findings were concerned, yes, 
because his organic neurological findings, referring to in¬ 
jury of the brain, were entirely negative. 

Q. Aside from the organic side of it, would you say, then, 
his trouble was not organic but functional; is that right? 
A. Organic from the standpoint of his having arterioscler¬ 
osis, which was demonstrable bv mv examination. But 
arteriosclerosis itself is not sufficient to be disabling be¬ 
cause it was not excessive in degree as compared to what 
any man of sixtv-six approximately should have. I think 
that is approximately his age. So far as the functional con¬ 
dition is concerned which 1 found at the time of my first 
examination, that was not a disabling type of thing. 

The Deputy Commissioner: Is that all? 

Mr. Cantrel: Yes. 


Examination in Chief 

By the Deputy Commissioner: 

Q. Would you say that the injury he sustained was a 
minor one ? A. I should say it was a mild injury so 




62 


MARYLAND CASUALTY CO. VS. FRANK A. CARDILLO. 


98 far as injury to the central nervous system is con¬ 
cerned, yes, sir, because he gave no objective find¬ 
ings of injury; because the skull was not fractured. 

Q. May a man have post concussion effects without skull 
fracture? A. Yes. I have had them myself. 

Q. So have I. May the result of a concussion of the brain 
without a fracture be as severe and as prolonged as with 
a fracture? A. No, sir. I can’t conceive of one being so; 
theoretically, yes. 

Q. Is it or is it not a well known medical fact that head in¬ 
juries which are originally considered minor wind up as 
serious injuries or the result of which may be considered 
serious? A. If vou add the two words “may be” I will ac- 
cept it, yes, sir. 

Q. You eliminate entirely, then, the injury in your diag¬ 
nosis of this case ? A. I do, so far as any findings of my 
two examinations are concerned. 

Q. Would you reject the diagnosis of post-traumatic 
neurosis as one following the injury which he sustained in 
this case ? A. I would not only reject it but I would 

99 not consider it, because there is no indication to sug¬ 
gest it. 

Q. Is worry detrimental in a person suffering from ar¬ 
teriosclerosis? A. I find it so, sir; I can speak from ex¬ 
perience. 

Q. If Mr. Devers were worrying because of his financial 
status and his future as a result of his present condition, 
would you say that the arteriosclerosis was aggravated be¬ 
cause of such worry? A. I could only decide by my two 
examinations, three months apart, which showed no differ¬ 
ence in the degree of arteriosclerosis, and that degree of 
arteriosclerosis was not unappropriate to his age. 

Q. Do you know a Doctor Walter E. Dandy connected 
with John Hopkins Hospital ? A. I have the pleasure of 
knowing Doctor Dandy, yes. 

Q. Is he a noted authority as brain specialist ? A. He is 
an authority in brain surgery and he is an exceedingly poor 
authority in brain function. 

The Deputy Commissioner: That is all. Thank you. 

Mr. Cantrel: That is all. 

The AVitness: May I be excused? 

The Deputy Commissioner: Yes. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

100 Mr. De Shazo: That is our case. 

The Deputy Commissioner: All right. Then, the 
case is continued for the purpose of taking the deposition 
of Doctor Dandy. 

ATight 1 also state at this time, or rather introduce in 
evidence on my own motion, a copy of the report of exam¬ 
ination made here in this office by our medical adviser, 
Doctor J. M. Brown, dated June 24, 1937, a copy of which 
report, 1 believe, was furnished to the insurance carrier. 

Mr. De Shazo: 1 do not believe 1 have seen that. Let me 
see now if I have. 

What was the date of that ? 

The Deputy Commissioner: June 24th. 

Mr. De Shazo: T do not see any note of it. 

(Thereupon an informal discussion was had which, pur¬ 
suant to the direction of the Deputy Commissioner, was 
not recorded.) 

Mr. De Shazo: I have no objection to its going in. 

The Deputy Commissioner: All right, received in evi¬ 
dence. 

Mr. De Shazo: Could I arrange to get a copy of that for 

mv files? 

* 

The Deputy Commissioner: I will make a note of it and 
send a copy. 

Mr. De Shazo: I would appreciate it very much. 

The Deputy Commissioner: Received in evidence on my 
own motion. 

101 (The document in question was thereupon received 
in evidence and was by the reporter marked “Deputy 

Commissioner’s Exhibit No. 1, 10-14-37, J.J.S.,” and was 
tiled in the office of the Deputy Commissioner with the orig¬ 
inal papers in this case.) 

(Thereupon the instant hearing was concluded.) 

102 I hereby certify that the foregoing is a complete 
and accurate transcript of the shorthand report of 

the proceedings had and testimony presented at the de¬ 
scribed hearing, made by Joseph J. Sweeney, a competent 
shorthand reporter and a member of my staff. 

H. S. MIDDLEMISS, 

Official Reporter. 
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103 Claimant’s Exhibit No. 1. 
WASHINGTON INSURANCE CLINIC 

1723 Rhode Island Avenue, N. W. 

Washington, D. C. 

Date: 12/30/36 

Office Memorandum; Case of DEVERS, WM. 

MR. DEVERS 

ALEXANDRIA, VIRGINIA. 

DEAR SIR: 

KINDLY CALL AT YOUR EARLIEST CONVENI¬ 
ENCE (DISTRICT 3810) AND ADVISE US AS TO 
YOUR PRESENT CONDITION. 

DR. PENHALLOW. 

104 Claimant’s Exhibit No. 2 
MARYLAND CASUALTY COMPANY 

1417 K Street, N. W. 

Washington, D. C. 

April 2, 1937. 

48152-36-Comp. 

Consolidated Engr. Co. 

James W. Devers. 

Mr. J. William Devers 
148 Monroe Avenue 
Alexandria, Virginia. 

Dear Sir: 

I am informed that Dr. Penhallow cannot get you to come 
to the clinic for treatments that you need and he cannot 
give these treatments at vour home. 

Unless you can cooperate with the doctor in taking the 
necessary medical treatments, I will have to discontinue 
your compensation. 

Your early advices will be appreciated. 

Very truly yours, 

CHARLES B. DeSHAZO. 
cc: Dr. Dunlap P. Penhallow 
cc: U. S. Compensation Commission 
cc: Baltimore Claim Division. 
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105 Claimant’s Exhibit No. 3 
DR. WALTER E. DANDY 

The Johns Hopkins Hospital 
Baltimore, Maryland. 

September 10, 1937. 

Dr. 0. A. Ryder 
Alexandria, Virginia. 

Dear Doctor Ryder: 

I have just seen Mr. Dcvers, whom you kindly referred 
to me. His trouble is purely that of posttraumatic neurosis. 
He has lost all confidence in himself and is afraid that 
everything he does is going to bring on trouble. There is 
not any organic disturbance of the brain as a result of the 
accident. It is purely functional. He, of course, is not 
able to do a full day’s work now, and at his age it is going 
to be a long while before he gets to that point. He should 
make a beginning and do more and more—mix with people 
and play in his way as much as he can. He should have 
no sedatives to make him sleep. 

Yours very sincerely 

WALTER E. DANDY. 

106 Deputy Commissioner’s Exhibit No. 1. 

EXAMINATION OF: 

DEVERS, JAMES W. 

White—male 

Employee of Consolidated Engineering Company. 

DATE: June 24, 1937. 

CASE NUMBER: 1888-253. 

Presented an elderly, obese, white male, appearing about 
70 years of age, walking with a cane and very solicitously, 
assisted by a younger man, who was found to be a lawyer, 
son-in-law. My first impression was that he was cardio- 
nephritic, the anxious expression on face, and rapid respira¬ 
tion and tottering gait. He answered questions alertly, 
directly, and apparently truthfully but inclining to the be¬ 
lief that his disability was due solely to an alleged accident. 
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HISTORY: 

States he was in good health and able to engage in all 
social, business, and domestic duties without handicaps 
prior to his injury. He describes his injury as having been 
hit on the head by a falling block, lacerating the scalp in 
the left fronto-temporal region and producing a concussion 
of the brain. He states he can remember up to within a 
few moments of the blow, describing the happenings, and 
regained consciousness en route to the hospital. 

COMPLAINTS: 

Shortness of breath, weakness, headaches, gastric dis¬ 
turbance (at times) caused by indiscretion in diet, at which 
times he becomes nauseated, sleeplessness and sleepiness, 
nervousness, pain about shoulders, extending into 

107 arms especially the left, tremor in left arm which in¬ 
creases to jactitation. At times the arm becomes 

paralyzed and once this extended to the whole left side of 
body. 

EXAMINATION: 

Heart, enlarged apex heat to left of mammary line and 
weak, 120 beats per minute, 2nd aortic accentuated. No 
adventitious sounds. B.P. 165/120. Lungs apparently 
normal; respiration 24 per minute increased to 30 on slight 
exertion; e.g. stepping on scales (this also increased heart 
rate 10 points). 

URINALYSIS: 

Color, amber; sp gr 1.011; Reaction acid, albumen, trace. 
Sugar, 4 plus, casts, occasional granular. 

OPINION: 

This man is considered totally disabled to engage in any 
occupation. This disabling element of his present condi¬ 
tion is not considered due to the alleged injury. 

J. M. BROWN, M. D. 
Medical Advisor. 

108 JAMES WILLIAM DEVERS vs. WASHINGTON 
STEEL FORM COMPANY (subcontractor) and 

CONSOLIDATED ENGINEERING COMPANY (original 
contractor) 

Depositions of witness examined on behalf of James 
William Devers at Room 501 Dispensary Building, Johns 
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Hopkins Hospital, Baltimore, Maryland, on October 27, 
1937 at 2 P. M. 

PRESENT: 

Joseph A. Cantrel, Esq., on Behalf of James William 
Devers 

Timothv J. Hughes and Edward Mattinglv on Behalf 
of Maryland Casualty Company. 

# # # 

Dr. Walter E. Dandy, being duly sworn, doth depose and 
say, in answer to interrogatories proposed to him by Joseph 
A. Cantrel, Esq. counsel for the Claimant, as follows, to 
wit: 

Q. Your name is Dr. Walter E. Dandy ? A. Yes. 

Q. You are a medical doctor? A. Yes. 

Q. How long have you been practicing medicine, doctor? 
A. Twentv five vears. 

Q. Did you have occasion during the month of September, 
1937 to make an examination in the case of Mr. James Wil¬ 
liam Devers? A. Yes. 

Q. After you made this examination, doctor, did you ren¬ 
der a report to Dr. Ryder of Alexandria, Virginia? A. I 
think so. 

109 Q. Will you look at this piece of paper and tell me 
if that was the report? 

(Report of Dr. Walter E. Dandy addressed to Dr. (). A. 
Ryder, Alexandria, Virginia, offered in evidence as Claim¬ 
ant’s Exhibit No. 1) 

A. It is. 

Q. Doctor, as a result of your examination of Mr. Devers 
in September will you state from the record just what con¬ 
dition you found? A. Condition was a nervous one. 

Q. Did he give you a history of the ease at the time? A. 
Yes. 

Q. What was the degree of disability? 

(Objection by Timothy J. Hughes) 

A. Disability incident to a nervous stage. 

Q. Were you able to ascertain from the examination 
what the cause of the neurotic condition was? A. Yes. 
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Q. Were you able to determine the cause? A. That is 
always due to an inherent defect in the individual, either 
that or malingering for compensation, I never know which. 
The injury itself did no damage organically to the brain. 

Q. If the injury did no damage organically to the brain, 
would you say from your examination that the injury did 
do damage from a functional standpoint to the brain? 
A. No. 

Q. Are you able to say as a result what the cause of the 
claimant’s condition is? A. T can only say that peo- 

110 pie can get into this nervous state following acci¬ 
dents of any kind. If the foot had been injured it 

would have been the same state of nervousness as the in¬ 
jury to the brain. Neither would have caused any serious 
injury but the nervous state follows them. 

Q. Doctor, what does the medical term “post traumatic” 
mean ? A. It is a neurosis that comes after an accident. 

Q. Would you say that the neurosis condition found from 
your examination of Mr. Devers came after the accident 
which befell him ? A. Yes, it did. It came after. 

Q. Then you attribute it to the accident? A. Well, so far 
as you can attribute any neurosis to an accident. Person¬ 
ally, I don’t think the accident is responsible. I think it is 
the state of an individual who is upset by anything. 

Cross-Examination of Timothy ,T. Hughes represent¬ 
ing Maryland Casualty Company 

Q. Doctor, did you examine this man to ascertain whether 
or not his condition was due to any other conditions? A. It 
could not have been. 

Q. Did you examine this man to ascertain whether lie had 
diabetes? A. I did not. It would not have any bearing 
anyway. 

Q. You did examine him to ascertain whether he was suf¬ 
fering from arterial scerrosis? A. His symptoms are clearly 
those of a functional disorder. 

Q. Isn’t it true that you are a surgeon and not a diagnos¬ 
tician? A. I am both. I make my own diagnoses. 

111 Q. Doctor, when did you first examine this man? 
A. Last summer sometime. On September tenth. 

Q. Doctor, you did not have occasion to examine him 
prior to the accident, did you? A. No. 
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Q. Doctor, isn’t it possible that this neurotic condition 
could have existed prior to the accident. A. Yes, it could 
have happened at any time. A person could have many 
episodes of the same character before. 

Q. So it would be impossible to ascertain what caused 
this actual condition? A. You mean the neurosis? Well, 
that is due to the inherent make-up of the individual. 

Q. Doctor, is it true that if a man is hit on the left side 
of the head that it affects the right side of the body? A. It 
depends on the severity of the injury. If he was hit on the 
left side it could affect either the right or the left side. 

WALTER E. DANDY 

112 Dr. Walter E. Dandy 
The Johns Hopkins Hospital 

Baltimore, Maryland 

September 10, 1937 

Dr. 0. A. Ryder 
Alexandria, Virginia 

Dear Doctor Ryder: 

I have just seen Mr. Devers, whom you kindly referred 
to me. His trouble is purely that of posttraumatic neurosis. 
He has lost all confidence in himself and is afraid that 
everything he does is going to bring on trouble. There is 
not any organic disturbance of the brain as a result of the 
accident. It is purely functional. He, of course, is not able 
to do a full day’s work now, and at his age it is going to be 
a long while before he gets to that point. He should make 
a beginning and do more and more—mix with people and 
play in his way as much as he can. He should have no seda¬ 
tives to make him sleep. 

Yours verv sincerelv, 

WALTER E. DANDY 

d/m 

Cl Ex # 3 

113 I, M. Eleanor Farrell, a Notary Public within and 
for the City of Baltimore, State of Maryland, do 

hereby certify that the foregoing deposition of Dr. Walter 
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E. Dandy was taken on behalf of Janies William Devers in 
pursuance of due notice, before me, on the twenty seventh 
day of October, 1937; that said witness was bv me duly 
sworn before the commencement of bis testimony; that the 
testimony of said witness was taken by Helen M. Alban in 
my presence; that the opposing party was represented by 
counsel during the taking of said testimony; that said testi¬ 
mony was taken at 2 P. M. on October 27 in Room 501 Dis¬ 
pensary Building, Johns Hopkins Hospital, Baltimore, 
Maryland; that the said deposition was read by the witness 
before the witness signed the same; that I am not connected 
by blood or marriage with either of said parties, nor inter¬ 
ested directly or indirectly in the matter of controversy. 

In testimony whereof I have hereunto set my hand and 
affixed my seal of office at Baltimore City, State of Mary¬ 
land, this 1st day of November, 1937. 

M. ELEANOR FARRELL 
(Seal) Notary Public 

My Commission expires in 1939. 

114 Motion of Frank A. Card Mo to Dismiss Bill 

Filed January 11 1938 

* * * 

Now comes the defendant, Frank A. Cardillo, deputy 
commissioner, United States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That it appears from the bill of complaint with ex¬ 
hibits, including the transcript of the testimony taken at 
the hearing before the deputy commissioner on October 14, 
1937, in the case of Janies William Devers, and the deposi¬ 
tion of Dr. Walter E. Dandy, made a part thereof by ref¬ 
erence, that the findings of fact and award in the compen¬ 
sation order filed November 20, 1937, complained of in the 
bill and made a part thereof by reference, are supported by 
competent and substantial evidence, and should therefore 
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be regarded as final and conclusive; that said findings of 
fact and award, being supported by competent evidence, 
are not arbitrary, capricious and contrary to law, as al¬ 
leged. 

3. That it appears from the bill of complaint with ex¬ 
hibits, including the transcript of the testimony, that the 
disability of James William Devers, for which compensa¬ 
tion was awarded in said compensation order of November 
20, 1937, resulted from an injury he sustained on November 
19, 1936, while employed as a carpenter by the Washington 
Steel Form Company while working at the Library of Con¬ 
gress Annex, Washington, D. C., and the deputy commis¬ 
sioner properly awarded compensation to said employee 
for such disability. 

115 4. That the compensation order complained of is 

in all respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

DAVID A. PINE 

Acting United States Attorney. 

ALLEN J KROUSE 
Assistant United States Attorney , 

Attorneys for Defendant Frank 
A. Car ditto. 


Memorandum 

JANUARY 18-1938. 

Order permitting intervention of Janies William Devers 
as party defendant.—filed. 


Motion of Intervener to Dismiss Bill 

Filed January 22 1938 
* # * 

Now comes the defendant intervener, James William 
Devers, by his attorney, and moves this Honorable Court 
to dismiss the bill of complaint filed herein for the follow¬ 
ing reasons:— 
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1. That the bill of complaint filed herein does npt state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That it appears from the bill of complaint, with ex¬ 
hibits, including the transcript of the testimony taken at 
the hearing before the deputy commissioner on October 14, 
1937, in the case of James William Devers, and the deposi¬ 
tion of Dr. Walter E. Dandy, made a part thereof by ref¬ 
erence, that the findings of fact and award in the compen¬ 
sation order filed November 20, 1937, complained of 

116 in the bill and made a part thereof by reference, are 
supported by competent and substantial evidence, 
and should therefore be regarded as final and conclusive; 
that said findings of fact and award, being supported by 
competent evidence, are not arbitrary, capricious and con¬ 
trary to law, as alleged. 

3. That it appears from the bill of complaint with ex¬ 
hibits, including the transcript of the testimony, that the 
disability of this defendant, James William Devers, for 
which compensation was awarded in said compensation or¬ 
der of November 20, 1937, resulted from an injury he sus¬ 
tained on November 19, 1936, while employed as a carpen¬ 
ter by the Washington Steel Form Company while working 
on the Library of Congress Annex, Washington, D. C., and 
the deputy commissioner properly awarded compensation 
to said employee for such disability. 

4. That the compensation order complained of is in all 
respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

JOSEPH A. CANTREL 
Attorney for Defendant Inter¬ 
vener James William Devers. 


Order Granting Motions to Dismiss. 

Filed May 16 1938 

# # * 

This cause came on to be heard upon the motions to dis¬ 
miss the bill of complaint filed herein by the defendant, 
Frank A. Cardillo, Deputy Commissioner of the United 
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States Employees Compensation Commission, and James 
William Devers, the intervener, and upon consider- 
117 ation thereof, counsel for all parties having been 
heard, it is by the Court, this 16th day of May, 1938, 
ORDERED, ADJUDGED and DECREED, That the said 
motions to dismiss be and the same are hereby sustained, 
and the bill of complaint filed herein be and the same is 
hereby dismissed. And it is further 
ORDERED, ADJUDGED and DECREED, That an at¬ 
torney’s fee in the sum of One Hundred Dollars is hereby 
approved in favor of Joseph A. Cantrel, Esquire, attorney 
for the said intervener, and a lien upon the unpaid instal¬ 
ments of compensation is hereby allowed to the extent of 
such sum. 

JENNINGS BAILEY— 

Justice. 

No Objection as to form: 

SWINGLE & SWINGLE 
Attorneys for Plaintiff. 

From the foregoing Order the Plaintiff, by its counsel, 
in open Court notes an appeal to the United States Court 
of Appeals for the District of Columbia, and the under¬ 
taking for costs on appeal is hereby fixed in the sum of 
One Hundred Dollars ($100.00), or Fifty Dollars ($50.00) 
cash in lieu thereof. 

JENNINGS BAILEY 
Justice. 


MAY 23-1938. 


Memorandum 


Undertaking on appeal ($100) approved and filed. 


118 Assignment of Errors 

Filed May 23 193S 

* # * 

The plaintiff, Maryland Casualty Company, having duly 
noted in open Court an appeal from the order or decree 
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entered in the above entitled cause on May 16, 1938, grant¬ 
ing the defendants’ motions to dismiss, and dismissing the 
Bill of Complaint, assigns the following errors in the rec¬ 
ord and proceedings in the said cause: 

1. The Court erred in granting the defendants’ motions 
to dismiss the Bill of Complaint. 

2. The Court erred in dismissing the Bill of Complaint. 

3. The Court erred in refusing to enter a decree grant¬ 
ing the relief prayed for by the plaintiff. 

4. The Court erred in finding that the compensation or¬ 
der dated November 20, 1937, is in accordance with law. 

5. The Court erred in refusing to find that said compen¬ 
sation order of November 20, 1937, is not in accordance 
with law. 

6. The Court erred in refusing to wholly suspend or set 
aside said compensation award. 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE 
Attorneys for Plaintiff. 

Service of a copy of the foregoing Assignment of Errors 
is hereby acknowledged this 23rd day of May, 1938. 

ALLEN J KROUSE 
Assistant U. S. Attorney for 
Frank A. Cardillo, Deputy 
Commissioner, United States 
Employees’ Comp. Comm. 

JOSEPH A. CANTREL 
Attorney for Intervening De¬ 
fendant, James WiUiam 
Devers. 


119 Stipidation 

Filed July 11 1938 

* # • 

It is hereby stipulated this 11th day of July, 1938, by 
and between counsel for all of the parties to the above en¬ 
titled cause that the original transcript of the testimony 
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taken at the hearing before the Honorable Frank A. Car- 
dillo, Deputy Compensation Commissioner for the District 
of Columbia, on October 14, 1937, including the exhibits 
mentioned therein, heretofore filed of record herein, shall 
be used and sent to the United States Court of Appeals for 
the District of Columbia as a part of the transcript of rec¬ 
ord on appeal in the above entitled cause. 

SWINGLE AND SWINGLE, 

Bv ERNEST A. SWINGLE 
* 

Attorneys for Plaintiff. 

ALLEN J. KROUSE, 

Asst TJ. S. Atty 
Attorney for Frank A. Car¬ 
dillo, Deputy Commissioner, 
United States Employees’ 
Comp. Comm. 

JOSEPH A. CANTREL 
Attorney for Intervening De¬ 
fendant, James William 
Devers. 


Designation of Record 
Filed May 23 1938 

# * # 

Now comes the Maryland Casualty Company, the appel¬ 
lant in the above entitled cause, and designates the parts 
of the record which it desires to have included in the tran¬ 
script, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Bill of Complaint, including the transcript of 
120 testimony at the hearing before Honorable Frank A. 

Cardillo, Deputy Compensation Commissioner for 
the District of Columbia, October 14, 1937. 

2. Motions of the defendants to dismiss Bill of Com¬ 
plaint. 

3. Order or Decree dismissing Bill of Complaint. 

4. Notation of Appeal. 
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5. Memorandum of giving of a Cost Bond in the sum of 

$ 100 . 

6. Assignment of Errors. 

7. This designation of Record. 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE 
Attorneys for Plaintiff. 

Service of a copy of the foregoing Designation of Record 
is hereby acknowledged this 23rd day of May, 1938. 

ALLEN J KROUSE 
Assistant U. S. Attorney for 
Frank A. Cardillo, Deputy 
Commissioner, United States 
Employ ees f Compensation 
Commission. 

JOSEPH A. CANTREL 
Attorney for Intervening De¬ 
fendant, James William 
Devers. 


121 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 120, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66081 in Equity, where¬ 
in Maryland Casualty Company, a body corporate, is Plain¬ 
tiff and Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, District of 
Columbia Compensation District, is Defendant, as the same 
remains upon the files and of record in said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of July, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7215. Maryland Casualty Com¬ 
pany &c., Appellant, vs. Frank A. Cardillo, Deputy Com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission &c. et al. United States Court of Appeals for the 
District of Columbia Filed Jul 29 1938 Joseph W. Stew¬ 
art, Clerk 
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BRIEF FOR APPELLANT 


No. 7215 


Maryland Casualty Company, a Body Corporate, 

Appellant, 


vs. 


Frank A. Cardello, Deputy Commissioner, United 
States Employees ’ Compensation Commission, 
District of Columbia Compensation District, and 
James William Devers, Appellees. 


This is an appeal from the decree of the District 
Court of the United States for the District of Colum- 


Statement of the Case 





bia, dated May 16,1938, dismissing a Bill of Complaint 
filed in that Court. The Bill of Complaint filed by 
appellant songht to have the Court set aside an Award 
of Compensation. The appellees (defendants below), 
filed Motions to Dismiss the Bill and these were 
granted. 

The proceeding below was an appeal from an Award 
of Compensation on the ground that it was not in ac¬ 
cordance with law. The specific grounds for appeal set 
forth in the Bill of Complaint below, and again urged 
here, are: 

1. The said Award of Compensation is arbitrary, 
capricious, contrary to law, based upon speculation 
and conjecture and is inconsistent with and not sup¬ 
ported by the established facts. 

2. The Deputy Commissioner wholly failed and neg¬ 
lected to weigh the evidence. 


Statement of Facts 


On November 19, 1936, James William Devers, a 
man appearing to be about 70 years of age (R. 65), 
while employed as a carpenter in the District of Co¬ 
lumbia by the Washington Steel Form Company, a 
subcontractor of the Consolidated Engineering Com¬ 
pany, was struck on the head by a falling timber and 
sustained a laceration of the scalp and a slight con¬ 
cussion which resulted in temporary total disability for 
a period of twenty-eight weeks, for which the insurance 
carrier voluntarily paid claimant the aggregate amount 
of $700, whereupon compensation was stopped because 
the carrier was advised by the physician it had fur¬ 
nished to treat claimant that claimant was no longer 
suffering from any injury received in the accident, but 


that, disability was continuing solely because of dia¬ 
betes and arteriosclerosis, with an accompanying nerv- ’ 
ons condition, all unrelated to the accident. 

On June 19, 1937, a claim was filed for further com¬ 
pensation, whereupon the Deputy Commissioner re¬ 
quested that his own medical advisor, Dr. J. M. Brown, 
make an examination for the purpose of ascertaining 
whether claimant was still disabled from the injury 
sustained in his employment. The said physician em¬ 
ployed by the Compensation Commission accordingly 
made his examination and on June 24, 1937, rendered 
a written report to the Deputy Commissioner showing 
that claimant’s present disability was not due to the 
alleged injury but that claimant has a heart condition 
as well as a kidney condition. Dr. Brown’s examina¬ 
tion (R. 65) is as follows: 

‘‘EXAMINATION: Heart, enlarged apex beat 
to left of mammary line and weak, 120 beats per 
minute, 2nd aortic accentuated. No adventitious 
sounds. B.P. 165/120. Lungs apparently normal; 
respiration 24 per minute increased to 30 on slight 
exertion; e.g. stepping on scales (this also in¬ 
creased heart rate 10 points). 

URINALYSIS: Color, amber; sp gr 1.011; 
Reaction acid, albumen, trace. Sugar, 4 plus, 
casts, occasional granular. 

OPINION: This man is considered totally dis¬ 
abled to engage in any occupation. This disabling 
element of his present condition is not considered 
due to the alleged injury 

The case then came on for hearing and Dr. Brown’s 
report was made part of the record (R. 63). The tes¬ 
timony at the hearing, in brief, was as follows: 
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DR. DUNLAP P. PENHALLOW testified that the 
last time he saw claimant was on June 18, 1937 (R. 
47), compensation having been suspended on June 3, 
1937; that from the way claimant looked on the day 
of the hearing his condition was essentially the same 
as when Dr. Penhallow last saw claimant on June 18th 
(R. 47-48). Dr. Penhallow testified in considerable 
detail concerning his treatment of the injuries re¬ 
ceived by claimant in the accident and then testified 
that In June, 1937, claimant’s injuries from the acci¬ 
dent had cleared up but that claimant is now suffering 
from other conditions, including diabetes and arterio¬ 
sclerosis (R. 46); that Dr. Penhallow covld see no re¬ 
lationship between the accident and the continuing dis¬ 
ability and referred claimant to Dr. Stout and to Dr. 
Argy, who reported that claimant has diabetes and ar¬ 
teriosclerosis, which conditions have no relation to the 
accident (R. 48). 

DR. WILLIAM P. ARGY made an examination and 
testified that: “The heart was rapid. The blood pres¬ 
sure was 140/100. There were no murmurs. There 
were crepitant rales over the bases of both lungs. The 
peripheral arteries were sclerosed. • * • His urine 
contained a four plus sugar reaction. * • • I con¬ 
cluded that his trouble was due to a cerebral general¬ 
ized arteriosclerosis, mainly cerebral, and diabetes 
mellitus. 7 could find no indications of any pathology 
that could be attributed to the accident that he re¬ 
ceived 99 (R. 51); that “four plus is the highest amount 
of sugar you will find in the urine. We grade them 
one, two, three, four, and four is the highest” (R. 52). 
He further testified, that the dizziness, roaring in the 
head, and nervous tremors are symptoms of cerebral 
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arteriosclerosis (R. 52) and that in cases of diabetes 
mellitus the “thing that we are always worried about 
is arteriosclerosis, because it is the most common com¬ 
plication of diabetes. It occurs in something like sixty 
to seventy per cent of the cases and it is the bugaboo 
in the treatment of all diabetics and, of course, the 
arteriosclerosis, with the hardening of the arteries, 
would cut down the blood supply to certain areas and 
thereby impair their function” (R. 52, 53); that claim¬ 
ant had both diabetes and arteriosclerosis prior to his 
accident “because arteriosclerosis is something that 
develops over a period of years. At the present time 
he has well advanced arteriosclerosis;” that “the point 
of the matter is this, and that is the symptoms that he 
is suffering from at the present time are generalized 
symptoms that are attributed to this arteriosclerosis 
which he has and which is a very common thing that 
you find in these cases of cerebral arteriosclerosis; in 
fact, he presents almost a classical picture of cerebral 
arteriosclerosis and he does not present the symptoms 
of a focal involvement on the brain, such as would be 
caused by a blood cot, as you would expect to find if 
he had any direct injury to his brain from the blow” 
(R. 53). 

DR. J. DUERSON STOUT testified that he is a 
neuropsychiatrist, specializing in diseases of the nerv¬ 
ous system; that he examined claimant; that “This 
man has apparently had a mild cerebral concussion 
without organic brain injury, and, it is understood, 
without indication of skull fracture. He is showing 
what is believed to be a superimposed psychoneurotic 
reaction, of conversion hysteria type, involving the left 




half of the scalp; each of which is homolateral to the 
site of injury of the left frontal portion of the scalp. 
It is not believed that he has had any blood clot in or 
on the brain structures. His general attitude toward 
recovery is believed to be comparatively poor but there 
is no reason seen at this time why he should not make 
complete recovery and be able in the course of the next 
weeks or at most months to get back to his usual 
work. There is no indication during examination of 
any emotional disability such as paroxysmal emotional¬ 
ism, in spite of his account of emotional attacks during 
other examinations’’ (R. 57). Dr. Stout found claim¬ 
ant to be “irritable, resentful and insufficiently cooper¬ 
ative for an entirely satisfactory examination. The 
irritation noted is of an arteriosclerotic type. • * • 
The dizziness complained of is a rather common symp¬ 
tom of diabetes, though it is possible that both dizzi¬ 
ness and headache are due to arteriosclerosis” (R. 

. “I am inclined to believe that all of his symp¬ 
tomatology both subjective and objective, should be 
considered as due to two co-existing conditions, namely 
arteriosclerosis and diabetes mellitus. There is no evi¬ 
dence at the present time of any post-traumatic state. 
# • * He is very much concerned over the compensa- 
angle and believes that all of his condition is ref¬ 
erable to injury as previously described. It is not be¬ 
lieved to be the case” (R. 59). “* * • I can only say 
that my findings and interpretation of his condition is 
shows no post-traumatic difficulty at the present 
time, as of the time of those examinations • • • that 
a local injury to the brain on the left side would affect 
of the right side; conversely” (R. 60); that 






claimant has “a general arteriosclerosis of the brain 
and associational nervous system” (R. 60); that claim¬ 
ant’s condition of the arteries could not have been a 
result of the accident because there is “no indication 
of that primarily, and because there is no indication of 
injury to the brain, excepting the concussion indicated 
in his subjective findings, objective findings of the 
nervous system were entirely negative” (R. 61); that 
claimant is in a condition to return to work: “So far 
as his organic neurological findings were concerned, 
yes, because his organic neurological findings, referring 
to injury of the brain, were entirely negative” (R. 61); 
that concerning the injury he received in the accident 
“I should say it was a mild injury so far as injury to 
the central nervous system is concerned, yes, sir, be¬ 
cause he gave no objective findings of injury; because 
the skull was not fractured” (R. 61, 62) that Dr. Stout 
eliminates entirely the injury due to the accident and 
not only rejects the diagnosis of post-traumatic neu¬ 
rosis as one following the injury but would not even 
consider it as there is no indication to suggest it (R. 
62); that Dr. Stout knows Dr. Dandy and that he is an 
authority on brain surgery but “* * * he is an exceed¬ 
ingly poor authority in brain function” (R. 62). 


DR. WILLIAM J. MALLORY, on behalf of claim¬ 
ant, made an examination for the sole purpose of ascer¬ 
taining whether or not claimant had diabetes, and 
found that claimant did have diabetes mellitus (R. 17). 
Dr. Mallory did not attribute the dizziness and roaring 
in the head to the diabetes nor did he attribute the 
diabetes to the accident (R. 18). He was not asked 
whether he attributed the dizziness and roaring in the 
head to either the accident or the arteriosclerosis. 
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DR. WALTER E. DANDY: A report purporting 
to be signed by Dr. Walter E. Dandy was offered in 
evidence by the claimant and was objected to by the 
plaintiff, which objection was sustained by the Deputy 
Commissioner (R. 40, 41) and said report appears in 
the record for purposes of identification only and is not 
part of the evidence and cannot he considered by the 
Court. But the deposition of Dr. Dandy was later 
taken, and made a part of the record, and shows that 
Dr. Dandy, as the result of his examination, found 
that claimant’s “condition was a nervous one (R. 67) 
“That is always due to an inherent defect in the indi¬ 
vidual ,either that or malingering for compensation, I 
never know which. The injury itself did no damage 
organically to the brain;” • • • “that the injury did 
no damage from a functional standpoint to the brain;” 
that “Personally, 1 don y t think the accident is respon¬ 
sible. I think it is the state of an individual who is up¬ 
set by anything;” that “His symptoms are clearly 
those of a functional disorder;” that Dr. Dandy made 
no examination for diabetes (R. 68); that the neurotic 
condition could have existed prior to the accident, and 
that the neurosis “* # # is due to the inherent make-up 
of the individual” (R. 69). 

DR. OLLIE A. RYDER testified that he is a practic¬ 
ing physician in Alexandria, Virginia; that he exam¬ 
ined the heart (R. 39) and made four examinations of 
the urine and found it “Absolutely negative for sugar; 
absolutely one hundred per cent negative” (R. 37) and 
recommended that claimant go to Dr. Mallory, who 
found as aforesaid that claimant did have diabetes mel- 
litus. Dr. Ryder sent claimant to Dr. Dandy to see 
whether or not the nervous symptoms were related to 
the accident. Dr. Ryder found a minor trace of albu- 







men which, he testified, in his experience, is found in 
the majority of people at sixty years of age and that 
“Based on that experience” it is Dr. Ryder’s opinion 
that claimant’s condition is the result of the accident 
(R. 39), but there was no other reason given by Dr. 
Ryder to connect the present disability to the accident. 


JAMES WILLIAM DEVERS testified to the hap¬ 
pening of the accident and stated that he now suffers 
from dizziness, roaring in the head and nervousness, 
that he cannot raise his left arm as high as his shoulders 
and that he suffers pain in the head and back, all of 
which he attributes to the injury (R. 30-35). 


JOHN Z. RATHBONE testified as to the occurrence 
of the accident and stated that since the accident there 
has been a great change in claimant’s condition in that 
he now looks rather infirm (R. 23). 


JACK W. O’BRIEN testified to the occurrence of 
the accident and said that claimant did not look the 
same as he had before the accident (R. 24, 25). 

As a result of the hearing the Deputy Commissioner 
found claimant still to be disabled from work because 
of injuries received in the accident. 


Argument 

There is No Evidence to Support the Finding 
That The Employee is Still Suffering From Any 
Injury Sustained Within The Meaning of The 
Compensation Act. 

As appears above, there were altogether seven physi¬ 
cians who testified at the Compensation hearing, three 
of which witnesses were produced by the claimant, 
three by the Appellant and one by the Deputy Com¬ 
missioner, which latter witness could not possibly have 








had any personal interest whatsoever in the matter 
nor conld he have been prejudiced in any way, for he 
was the Commission’s own physician on the payroll 
of the Government, so that the Deputy Commissioner 
could have an independent physician whose opinion the 
Deputy Commissioner could absolutely rely upon. This 
physician, Dr. Brown, found that while claimant does 
continue to be unable to engage in his occupation, yet 
Dr. Brown reported definitely that he did not consider 
this disability in any way due to the alleged injury. 

All three of the physicians produced by the Insur¬ 
ance Carrier corroborated Dr. Brown’s opinion. None 
of them could find any relationship between the acci¬ 
dent and the continuing disability and they all found 
that claimant had diabetes and arteriosclerosis accom¬ 
panied, as usual, by a nervous condition. 

Of the three doctors produced by the claimant, Dr. 
Mallory, the Internist, also found diabetes. He did 
not attribute the diabetes to the accident. He could not 
testify about the arteriosclerosis because he had made 
an examination only for diabetes. 

The second physician produced by the claimant was 
Dr. Ryder who found a trace of albumen which, he 
testified, in his experience, is found in the majority of 
people at sixty years of age and that based on that 
experience it is Dr. Ryder’s opinion that claimant’s 
condition is the result of the accident. This statement 
of Dr. Ryder is entirely unintelligable. The fact that 
persons over sixty years of age have some albumen 
can surely be no basis for the conclusion that claim¬ 
ant’s present nervous condition is the result of an 
accident. 

The third physician produced by the claimant, Dr. 
Dandy, gave a deposition in which he stated that claim- 








ant’s symptoms are clearly those of a functional dis¬ 
order and that the injury did no damage from a func¬ 
tional standpoint to the brain. He further stated that 
the injury did no damage organically to the brain and 
that personally Dr. Dandy did not think the accident 
is responsible and that the condition could have existed 
prior to the accident. He stated that the nervous con¬ 
dition was due either to an inherent defect or malinger¬ 
ing for compensation, Dr. Dandy did not know which. 

In their briefs below filed to support their Motions 
to Dismiss the Bill, counsel for the Appellees recited 
several well established principles of compensation law. 
We are in perfect agreement with these principles and 
with the various decisions which were cited to support 
those principles, but those principles are not the point 
of issue in this case. Appellant does not ask that this 
Honorable Court reweigh the evidence, nor does Appel¬ 
lant deny the right of the Deputy Commissioner to rely 
upon his own observation and judgment in conjunction 
with the evidence. The case of Del Vecchio vs. Bowers, 
296 U. S. 280, 286, admittedly does hold that “If the 
evidence permits an inference either way on the ques¬ 
tion of the extent of the disability, the Deputy Com¬ 
missioner, and he alone, is empowered to draw the in¬ 
ference.” In the present case, however, the evidence 
does not permit an inference either way. All of the 
evidence is to the effect that claimant, a man sixty-six 
years of age, but looking to be seventy years of age, 
is suffering from pre-existing diabetes and arterio¬ 
sclerosis accompanied, as usual, by a nervous condi¬ 
tion, which diseases nearly always exist, at least to 
some extent, in a man the age of claimant, and that 
this condition, while disabling, is not the result of the 
accident. From this testimony only one inference can 





be drawn. There is no alternative. Irrespective of 
whatever powers the Deputy Commissioner may pos¬ 
sess, he can rely upon his own observation and judg¬ 
ment only in conjunction with the evidence. He has 
no authority in any case to render findings of fact not 
supported by the evidence. He cannot speculate and 
conjecture and he cannot arbitrarily or capriciously 
make findings of fact inconsistent with and not sup¬ 
ported by the evidence. This has been held in the lead¬ 
ing case of Crowell v. Benson, 285 U. S. 22, and so 
many other decisions that it is deemed unnecessary 
to enumerate them. 

It will be seen that Dr. Penhallow, who treated 
claimant, testified at the time of the hearing in October 
that claimant’s condition then was about the same as 
it had been in June. It is not contended by Appellant 
that claimant’s condition is now appreciably different 
from what it was in June, but Appellant does contend 
that the evidence discloses that by June claimant had 
recovered from all possible effects of his accident and 
that since that time he has been suffering from dia¬ 
betes and arteriosclerosis coupled with a nervous con¬ 
dition which in no way are connected with or the re¬ 
sult of the accident. The testimony is that he had these 
diseases before the accident, and as was said in the 
case of In Re: Madden, 222 Mass. 487, 111 N. E. 379: 

“* * # The act is not a substitute for disability 
or old-age pensions. It cannot be strained to in¬ 
clude that kind of relief. Its ultimate purpose 
simply is to treat the cost of personal injuries in¬ 
cidental to the employment as a part of the cost 
of the business. It does not afford compensation 
for injuries or misfortunes which merely are con¬ 
temporaneous or coincident with the employment, 
or collateral to it. Not every diseased person suf- 
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fering a misfortune while at work for a subscriber 
is entitled to compensation. The relief is so new 
that the tendency may be to inquire only as to the 
employment and the injury, and to assume that 
these two factors constitute ground for compensa¬ 
tion. But the essential connecting link of direct 
causal connection between the personal injury and 
the employment must be established before the act 
becomes operative.” * * * 

And again in the case of Madore v. New Departure 
Mamtfacturing Co., 134 Atl. 259 (Conn. 1926), the 
Court said: 

“The fact that injuries, whether from accident 
or disease, happen contemporaneously or coinci¬ 
dent with the employment, affords no basis for an 
award under our Act. Injuries of that nature 
which arise in the course of the employment, un¬ 
less they also arise out of the employment, do 
not come within our Act. * * *” 

Appellant is not asking this Honorable Court to 
accept the testimony of Appellant’s witnesses and to 
entirely reject all of the testimony of claimant’s wit¬ 
nesses or, indeed, to reject any of the actual evidence 
in this case. As a matter of fact, Appellant is per¬ 
fectly willing to have this Honorable Court rely solely 
upon the testimony of the Deputy Commissioner’s own 
Medical Advisor, Dr. Brown, who found that claimant’s 
present disability is not due to the accident, but is due 
to a pre-existing heart and kidney condition having no 
relation to the accident. Appellant, of course, is fur¬ 
ther willing to rely on the testimony of claimant’s own 
physician, Dr. Mallory, who corroborated the Deputy 
Commissioner’s physician and the physicians produced 
by Appellant, and found that claimant did have dia¬ 
betes. And Appellant is further willing to rely solely 




14 


upon the testimony of Dr. Dandy, who testified on be¬ 
half of the claimant, that claimant’s symptoms are 
clearly of a functional disorder and that the injury 
did no damage from a functional standpoint to the 
brain and did no damage organically to the brain, and 
that the neurotic condition could have existed prior 
to the accident and that personally Dr. Dandy did not 
think that the accident was responsible but that a nerv¬ 
ous condition such as claimant has is always due to an 
inherent defect in the individual or malingering for 
compensation. 

The only other doctor who testified was Dr. Ryder. 
In those matters to which Dr. Ryder was qualified to 
testify, such testimony would have to be accepted, but 
Dr. Ryder obviously was unable to properly diagnose 
the trouble, for which reason he sent claimant to Dr. 
Mallory for an examination for diabetes and to Dr. 
Dandy for a neurological examination. These two 
physicians are specialists, whereas Dr. Ryder is simply 
a family physician. Dr. Ryder’s testimony cannot be 
considered because he found absolutely no sugar, 
whereas all of the other doctors, including those to 
whom Dr. Ryder referred the case, found sugar was 
present and Dr. Dandy, the neurologist, found a func¬ 
tional disorder, but definitely stated that the injury 
did no damage from a functional or organic stand¬ 
point. Dr. Ryder’s statement that because all persons 
over sixty years of age have some albumen certainly 
cannot be considered a basis for his conclusion that 
claimant’s present nervous condition is the result of 
his accident. Furthermore, Dr. Ryder is not a neu¬ 
rologist and the neurologist to whom Dr. Ryder re¬ 
ferred the case stated that the accident was not re¬ 
sponsible. 
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Appellant contends that while the Deputy Commis¬ 
sioner by law has the power to make his observations 
and arrive at his judgment from the above evidence, 
he cannot completely ignore and disregard this evi¬ 
dence, nor can he make findings of fact not supported 
by this evidence. 

In their brief below counsel for Appellees expressed 
doubt as to whether or not claimant has diabetes, but 
all of the doctors, including the Commission’s own 
Medical Advisor, found that claimant did have dia¬ 
betes. The remaining physician, Dr. Ryder, only found 
albumen but he did not know enough about it to be 
sure and so sent claimant to Dr. Mallory, who found 
the diabetes and reported it. Dr. Ryder frankly 
stated (R. 40) “My two friends right here—I take 
their opinions,” referring apparently to Drs. Mallory 
and Argy, the two diagnosticians, who testified that 
claimant had diabetes. The uncontradicted testimony 
in this case is clear that claimant does have diabetes, 
which is complicated by arteriosclerosis which is caus¬ 
ing all of claimant’s present complaints, including his 
neurological condition. There is no testimony from any 
doctor denying that this is so, except perhaps Dr. 
Dandy, who states that the present complaints are “due 
to an inherent defect” or “malingering for compensa¬ 
tion, I never know which.” Accepting the opinion of 
claimant’s physician, Dr. Dandy, it appears that if the 
claimant’s present condition is not the result of claim¬ 
ant’s inherent defect, to wit, diabetes and arterio¬ 
sclerosis, then claimant is malingering for compensa¬ 
tion. Indeed, Dr. Stout found claimant to be “ irritable, 
resentful, insufficiently cooperative for an entirely 
satisfactory examination” (R. 59). 

This Honorable Court in the case of Powell v. Hoage, 
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57 Fed. (2d) 766 stated that while in that case it might 
have reached a different conclusion on the evidence, yet, 
the Court felt that it could not substitute its judgment 
for that of the Deputy Commissioner. This doctrine 
is, of course, well established, but it applies only to 
those cases where the finding is actually supported by 
the testimony. If, as in this case, there is no testimony 
to support the finding then the decisions all hold that 
the findings of fact are not in accordance with law. 

The Deputy Commissioner Failed to Weigh 

the Evidence 

Appellees will no doubt contend that the Deputy 
Commissioner and he alone has the right to weigh the 
evidence. Appellant contends that there is a duty as 
well as a right on the part of the Deputy Commis¬ 
sioner to weigh the evidence and that if it is obvious 
that the Deputy Commissioner has not weighed the 
evidence then an award is not in accordance with law 
and the Court may reverse the finding of the Deputy 
Commissioner. In the case of Crowell v. Benson, 285 
U. S. 22, 46, the Supreme Court of the United States 
held that it could reverse a finding if it were “with¬ 
out evidence or contrary to the indisputable character 
of the evidence.” In the very recent case of Sears v. 
Sears, 67 App. D. C. 379, this Honorable Court cited 
many previous decisions in this jurisdiction to the 
effect that where it clearly appears that the Trial 
Justice who has seen and heard the witnesses has mis¬ 
apprehended the evidence or his findings are against 
the clear weight of the evidence then such finding may 
be disturbed. Appellant does not understand this Hon¬ 
orable Court to mean, or the Supreme Court of the 
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United States to mean, that this Honorable Court shall 
itself weigh the evidence, but Appellant does believe 
this Honorable Court to have indicated that where 
the clear weight or indisputable character of the evi¬ 
dence is such as not to sustain a finding then such find¬ 
ing should be set aside and that where there is a mere 
scintilla of evidence or the evidence is so overwhelm¬ 
ingly on one side as to leave no room to doubt what 
the fact is, a finding of fact based on such scintilla or 
against such overwhelming evidence should not be al¬ 
lowed to stand. The Supreme Court of the United 
States has indicated this in the case of Pennsylvania 
R. R. Co. v. Chamberlain, 288 U. S. 333, and Gunning 
v. Cooley, 281 U. S. 90, in which latter case the Court 
said: 


“A mere scintilla of evidence is not enough to 
require the submission of an issue to the jury. 
The decisions establish a more reasonable rule 
‘that in every case, before the evidence is left to 
the jury, there is a preliminary question for the 
judge, not whether there is literally no evidence, 
but whether there is any upon which a jury can 
properly proceed to find a verdict for the party 
producing it, upon whom the onus of proof is im¬ 
posed.’ Schuylkill & D. Improv. & R. Co. v. Mun¬ 
son, 14 Wall. 442, 448, 20 L. Ed. 867, 872; Pleasants 
v. Fant, 22 Wall. 116,122, 22 L. Ed. 780, 783. * * # 

“Where the evidence upon any issue is all on 
one side or so overwhelmingly on one side as to 
leave no room to doubt what the fact is, the court 
should give a peremptory instruction to the jury. 
Peopled Sav. Bank v. Bates, 120 U. S. 556, 562, 30 
L. Ed. 754, 756, 7 Sup. Ct. Rep. 679; Southern P. 
Co. v. Pool, 160 U. S. 438, 440, 40 L. Ed. 485, 486, 
16 Sup. Ct. Rep. 338.” * * # 


In the case of Wilson v. Borden, 62 Fed. (2d) 866, 
this Honorable Court followed the Gunning v. Cooley 
case. 

And in the case of George v. Capital Traction Com¬ 
pany, 54 App. D. C., 144, 147 it was said: 

* * * “The verdict of a jury and the decision of 
a judge who tries a case without a jury finally de¬ 
termine the facts, where the evidence is of such a 
character that intelligent persons may honestly 
differ as to what was actually proven. Murray v. 
Washington & Georgetown Railroad Co., 2 Mac- 
Arthur, 195; Pringle v. Guild et al. (C. C.), 119 
Fed. 962, 964. But where the testimony is all one 
way, and is not immaterial, irrelevant, improb¬ 
able, inconsistent, contradicted, or discredited, 
such testimony cannot be disregarded or ignored by 
judge or jury, and if one or the other makes a find¬ 
ing which is contrary to such evidence, or which is 
not supported by it, an error results, for which the 
verdict or decision, if reviewable, must be set aside. 
To hold otherwise would vest triers of the facts 
in cases subject to review with authority to disre¬ 
gard the rules of evidence which safeguard the lib- 
ertv and estate of the citizen. Kelly v. Jackson, 6 
Pet. 622, 631, 8 L. Ed. 523.” * * * 

This Honorable Court further said in the case of 
Moy Jik v. United States, 47 App. D. C. 498, 504: 

# # # “The right to look into the evidence to test 
its sufficiency to support a judgment is always with¬ 
in the discretion of an appellate court.” * * * 

In the present case there is actually no evidence upon 
which the Deputy Commissioner lawfully could have 
found that claimant is still disabled by reason of his 
accident. If there is anv such evidence it is certainlv 
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a mere scintilla and the testimony that claimant’s 
present disability has no connection with his accident 
is so overwhelming as to leave no doubt as to that fact. 
The very character of the evidence is so indisputable 
as to leave no doubt but that the accident had nothing 
to do with claimant’s present disability and it is evident 
that the Deputy Commissioner has misapprehended 
the evidence and that his findings are contrary thereto. 
For the Deputy Commissioner to have found as he did 
it was necessary for him: to completely disregard the 
opinion of his own disinterested Medical Advisor to 
the effect that claimant’s present condition is not due 
to the alleged injury; to wholly disregard the testimony 
of Dr. Penhallow, u r ho had treated the claimant for 
many weeks, and was the person most familiar with the 
injuries received in the accident; to w’holly disregard 
the testimony of Dr. Argy, an expert who discovered 
claimant had a pre-existing diabetes and arteriosclero¬ 
sis, with hardening of the arteries; to wholly disregard 
the testimony of Dr. Stout, neuropsychiatrist, who, 
after extensive examinations, found no indication of 
any existing injury to the brain by reason of the acci¬ 
dent and completely eliminated the injury as the cause 
of claimant’s present condition; to wholly disregard the 
testimony of Dr. Mallory, a witness for the claimant, 
who testified that claimant has diabetes; to wholly dis¬ 
regard the testimony of Dr. Dandy, a witness for the 
claimant, who stated that claimant was suffering from 
a functional disorder, but that the accident caused no 
functional disorder and w*as not responsible for the 
present condition; and to rest the entire findings of 
fact solely upon the testimony of Dr. Ryder, who found 
a minor trace of albumen and who testified that because 
of his experience that a majority of people at sixty 
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years of age have some albumen he thought the claim¬ 
ant’s present condition was the result of the accident, 
the presence of albumen, however, being in no way 
attributable to the accident. This unintelligable state¬ 
ment by Dr. Ryder, coupled with the fact that he ex¬ 
amined the heart and urine and failed to find that claim¬ 
ant has diabetes and failed to find that claimant has 
arteriosclerosis, when all of the other doctors who 
examined him for these things found them and are sup¬ 
ported in their testimony by the Commission’s own 
doctor, demonstrates that Dr. Ryder’s testimony in 
this case is entirely without value and without any- 
basis and that he himself recognized that he was in¬ 
competent and unqualified to render any opinion in this 
case, for which reason he referred the same to Dr. 
Mallory and to Dr. Dandy and at the hearing admitted 
that he relied more upon the opinion of Dr. Argy and 
Dr. Mallory than upon himself. To base an award 
upon Dr. Ryder’s testimony, as against all of the other 
amply qualified physicians who testified in this case, 
and each of whom is an expert in his own field, would 
simply be to go against the overwhelming weight of 
the evidence and the obvious facts. 

The description of the happening of the accident, 
claimant’s description of how he now feels and the tes¬ 
timony of the two lay witnesses as to the way claimant 
looks now as compared with the way he looked over a 
year ago, particularly considering claimant’s advanced 
age and the fact that he does have diabetes and arterio¬ 
sclerosis, constitute no evidence whatsoever as to what 
is the cause of claimant’s present condition. It is 
natural to presume that claimant, because of his ad¬ 
vanced age as well as because of his diabetes and 
arteriosclerosis, will continue to go down hill as his 
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age and diseased condition progress, irrespective of 
whatever injuries he received in the accident, which 
injuries were in no way permanent. 

Conclusion 

In conclusion, it is respectfully submitted that the 
compensation award is not in accordance with law nor 
with the established facts, because, if any testimony 
whatsoever can be found tending to connect claimant’s 
present condition with his accident, such testimony is a 
mere scintilla and the evidence to the contrary is so 
overwhelming as to make it obvious that claimant’s 
progressive diabetes and arteriosclerosis, which ex¬ 
isted before the accident, together with his age are 
causing claimant’s present disability and that the same 
was not caused by the accident. 

Respectfully submitted, 

Ernest A. Swingle, 

Edwin A. Swingle, 

Attorneys for Maryland Casualty Company, 

Appellant . 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7215 

Maryland Casualty Company, a Corporate Body, 

APPELLANT 

V. 

Frank A. Cardillo, Deputy Commissioner, United 
States Employees' Compensation Commission, 
District of Columbia Compensation District, 
and James William Devers, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 

This cause arises as the result of an award of 
workmen’s compensation to James William Devers 
under the provisions of the District of Columbia 
workmen’s compensation law, namely, the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act (U. S. C. A., Title 33, Chapt. 18), as made ap¬ 
plicable to the District of Columbia by the Act of 
May 17,1928 (D. C. Code, Title 19, Chapt. 2). 

On November 19, 1936, while employed as a car¬ 
penter by the Washington Steel Form Company, 
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a subcontractor for the Consolidated Engineering 
Co., Inc., James William Devers sustained injury 
resulting in temporary total disability for which 
the appellant, Maryland Casualty Company, vol¬ 
untarily paid compensation to said employee at 
the rate of $25 per week, amounting in the aggre¬ 
gate to $700 (R. 12, 13). While working on the 
Library of Congress annex, Washington, D. C., 
and engaged in laying out masonite forms, Devers 
was struck on the left frontal region of the head 
by a piece of 4 x 4 timber, 3 feet long, weighing 
approximately 18 pounds, which fell a distance of 
approximately 20 feet, causing unconsciousness, 
lacerated wound of the scalp, brain concussion, 
and two broken lower bicuspids (R. 12). 

On June 19, 1937, Devers filed with the deputy 
commissioner a claim for further compensation 
(R. 3). A hearing on said claim was held before 
the deputy commissioner on October 14, 1937 (R. 
14). Based upon the evidence adduced at said 
hearing, the deputy commissioner filed a compen¬ 
sation order on November 20, 1937, in which he 
awarded Devers further compensation as the re¬ 
sult of the injury he sustained on November 19, 
1936, upon finding that the disability of the em¬ 
ployee subsequent to June 3, 1937, resulted from 
said injury (R. 12, 13). 

On December 7, 1937, the appellant, Maryland 
Casualty Company, insurance carrier, filed a bill 
of complaint in the lower court seeking judicial 
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review of said compensation order, and set forth 
in its bill as grounds for relief, among other things, 
that the “findings of fact and award are arbitrary, 
capricious, and contrary to law and are based upon 
speculation and conjecture and are inconsistent 
and not in accord with the established facts” 
(R. 1, 8). 

On January 18, 1938, an order was entered per¬ 
mitting the intervention of James William Devers 
as party defendant (R. 71). On January 11 and 
January 22, 1938, respectively, the defendant Car- 
dillo and the intervener Devers filed separate mo¬ 
tions to dismiss the bill (R. 70, 71). The cause 
thereafter came on for hearing before Mr. Justice 
Bailey, and on May 16, 1938, the court entered an 
order granting the motions to dismiss and dis¬ 
missing the bill of complaint (R. 72, 73). It is 
from this order that the present appeal has been 
taken. 

QUESTION PRESENTED 

The appellant contended at the hearing before 
the deputy commissioner and in the lower court 
that the disability of Devers subsequent to June 3, 
1937, the date of the last payment of compensation 
to him, did not result from the injury he sustained 
on November 19, 1936 (R. 15). The sole question 
for the determination of this Honorable Court is 
whether the findings of fact of the deputy commis¬ 
sioner in the compensation order of November 20, 
1937, to the effect that the disability of Devers sub- 
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sequent to June 3, 1937, resulted from the injury 
he sustained, are supported by competent evidence. 
The appellees respectfully submit that the lower 
court correctly answered this question “Yes.” 

ARGUMENTS AND AUTHORITIES 

It is a well established fundamental rule of com¬ 
pensation law, recognized and applied by this Court 
in numerous cases, that facts found by the deputy 
commissioner or compensation administrator are 
not reviewable upon appeal or review’ by the courts 
where there is any competent evidence to support 
the findings so made, and this Court has consistently 
refused to disturb the findings of fact of the deputy 
commissioner unless it is clearly shown that they 
are not supported by any evidence and for that rea¬ 
son “not in accordance with law.” New Amster¬ 
dam Casualty Company v. Hoage, deputy commis¬ 
sioner, 62 Fed. (2d) 468, certiorari denied Febru¬ 
ary 20,1933, 53 S. C. R. 400, 288 U. S. 608; Hoage,. 
deputy commissioner v. Employers’ Liability As¬ 
surance Corporation, Ltd., 64 Fed. (2d) 714, cer¬ 
tiorari denied October 9,1933, 54 S. C. R. 54; Voehl 
v. Indemnity Insurance Company of North Amer¬ 
ica, 288 U. S. 162; Del Vecchio v. Bowers, 296 U. S. 
280. 

It is also well established that logical deductions 
and inferences w T hich may be and are drawn by the 
deputy commissioner from the evidence should be 
taken as established facts and are not judicially 
reviewable. Michigan Transit Corporation v. 
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Brown, deputy commissioner , 56 Fed. (2d) 200 
(D. C. Mich.); Del Vecchio v. Bowers, 296 U. S. 
280; Eastern Steamship Lines, Inc. v. Monahan, 
deputy, commissioner, et al., 21 Fed. Supp. 535 
(D. C. Me.); Grain Handling Co., Inc. v. McMani- 
gal, deputy commissioner ,23 Fed. Supp. 748 (D. C. 
N. Y.). 

The deputy commissioner is not bound to accept 
the opinion or theory of any particular medical 
examiner. He may rely upon his own observation 
and judgment and other evidence. Liberty Steve¬ 
doring Co., Inc. v. Cardillo, deputy commissioner, 
18 Fed. Supp. 729 (D. C. N. Y.); Joyce x. United 
States Deputy Commissioner, 33 Fed. (2d) 218; 
Jarka Corporation of Philadelphia v. Norton, 
deputy commissioner, 56 Fed. (2d) 287; E. S. Booth 
v. Monahan, deputy commissioner, 56 Fed. (2d) 
168; Zurich General Accident & Liability Insur¬ 
ance Co. v. Marshall, deputy commissioner, 42 Fed. 
(2d) 1010. And notwithstanding sharp conflict in 
the evidence on question of disability, the injured 
employee’s testimony alone is sufficient to sustain 
an award in his favor. Independent Pier Com¬ 
pany v. Norton, deputy commissioner , 54 Fed. (2d) 
734. 

Evidence supporting award 

At this juncture we desire to invite the Court’s 
attention to the fact that the injury sustained by 
Devers was a serious one and that it was an injury 
to the head. As found by the deputy commissioner, 
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Devers sustained injury “when he was struck on 
the left frontal region of the head by a piece of 
4x4 timber, 3 feet long and weighing approxi¬ 
mately 18 pounds, which fell a distance of approxi¬ 
mately 20 feet, causing unconsciousness, lacerated 
wound of the scalp, brain concussion, and two 
broken lower bicuspids” (R. 12). This employee 
was 66 years of age at the time he sustained this 
serious injury, and it is not surprising that he has 
suffered prolonged disability as the result thereof. 
It is a matter of common knowledge, requiring no 
expert medical opinion to establish, that serious 
consequences frequently follow a head injury 
resulting in “concussion of the brain.” 

The evidence before the deputy commissioner on 
the question whether Devers’ disability subsequent 
to June 3, 1937, resulted from the injury he sus¬ 
tained on November 19, 1936, was conflicting. It 
is submitted, however, that the following evidence 
clearly supports the award complained of by 
appellant: 

JAMES WILLIAM DEVERS 

James William Devers, the injured employee, 
testified that he is sixty-six years of age; that on 
November 19, 1936, he was working on the Con¬ 
gressional Library annex as a carpenter for the 
Washington Steel Form Company (R. 26, 27); 
that prior to his injury he had worked regularly 
every day; that on November 19, 1936, while build¬ 
ing concrete forms something fell and struck him; 
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that the blow knocked him unconscious and that 
he did not know anything until they started to 
put the stitches in his head at the Casualty Hos¬ 
pital (R. 27); that he was struck on the left side 
of the head; that he was treated at the hospital 
by Hr. Penhallow for about 25 days; that after he 
went home he continued to call Dr. Penhallow 
from time to time by telephone, reporting on his 
condition (R. 28, 29, 30); that he later lost the 
use of his left arm; that the arm “just simply 
dropped down” and he could not “raise it up for 
about three hours;” that he massaged the arm to 
restore the circulation so that he could use it; that 
when he reported this condition to Dr. Penhallow 
he sent Dr. Salan out to see him (R. 29); that he 
never refused to cooperate with the physicians 
(R. 30); that prior to the injury he had never 
suffered with dizziness, roaring in the head, or ner¬ 
vousness, and that he had no occasion to use a 
doctor during his lifetime, except for appendicitis 
which he suffered about three years ago; that he 
now suffers from dizziness, roaring in the head, and 
nervousness, all of which he attributes to the injury 
(R, 30); that he is not now able to perform his 
duties as a carpenter or to do any work, witness 
further stating that he could not attribute his con¬ 
dition to anything except the injury “because I 
was working at that time and had been working 
previous to that for many years” (R. 33); that he 
is nervous, dizzy and weak, and cannot steady him- 
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self; that he cannot raise his left arm as high as 
his shoulders (R. 34); that he suffers pain in the 
head and hack of the neck; that the pain is con¬ 
stant but worse at times; that he is dizzy more or 
less of the time; that such condition followed the 
injury he sustained and his present condition has 
not improved, witness saying that “I believe if 
anything it is worse” (R. 34, 35). 

JOHN Z. RATHBONE 

John Z. Rathbone testified that on November 19, 
1936, he was working on the same job with James 
W. Devers, the injured employee; that Devers was 
laying concrete forms and that witness was install¬ 
ing some pipe right beside him; that Devers was 
bending over on his knees when suddenly there 
came from above “a big four by four through the 
air” and struck Devers in the front of the head and 
knocked him unconscious (R. 19, 20); that they 
were working on the thirteenth tier of the Congres¬ 
sional Library annex and that the piece of timber 
fell from the ceiling about 30 feet above them; that 
the timber was three or four feet long and weighed 
about eighteen pounds; that after it hit Devers 
“blood came scooting out all over the floor”; that 
it was a “terrible whack” (R. 20, 21); that when 
Devers was hit “he just sprawled straight out 
among the steel and reinforced concrete”; that he 
was rendered unconscious at least ten minutes (R. 
21, 22); that prior to the injury Devers was active 
and alert in the performance of his duties; that 
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there has been a “great change” in Devers since 
the injury, witness saying “he looks rather infirm 
to me now” (R. 23). 

jack w. o'brien 

Jack W. O’Brien, co-worker, testified on behalf 
of the claimant, and his testimony corroborated in 
practically every detail the testimony of the wit¬ 
ness, John Z. Rathbone, narrated above (R. 23-26). 

DR. WILLIAM J. MALLORY 

Dr. William J. Mallory, witness for the injured 
employee, testified that he examined James W. 
Devers on July 22 and 23, 1937, and that he found 
Devers suffering from mild diabetes mellitus; that 
at the time of his examination patient complained 
of dizziness and roaring in the head, and that in his 
opinion these complaints did not result from the 
diabetes (R. 17, 18, 19). 

DR. OLLIE A. RYDER 

Dr. Ollie A. Ryder, family physician, testified on 
behalf of the injured employee that he had been a 
practicing physician for 24 years; that between 
June 5 and June 16, 1937, he made four or five 
urinal examinations of Devers and that they were 
“absolutely negative for sugar,” thus indicating 
that Devers was not suffering from diabetes (R. 36, 
37); that he had known Devers for 18 years and 
that prior to the accident he was active and alert 
and that physical condition was good; that since the 
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accident he is nervous and irritable; that since the 
injury he has complained of dizziness, headache, 
roaring in the head, unsteady gait, loss of work, 
economic difficulties, worry over future health, and 
weakness and pain in the left arm (R. 38). 

This physician was asked whether in his opinion 
Devers’ condition resulted from the injury he sus¬ 
tained and in answer thereto expressed the follow¬ 
ing opinion (R. 39): 

I say one hundred per cent in my opin¬ 
ion—not one hundred per cent anything — 
ninety-nine per cent. 

DR. WALTER E. DANDY 

The deposition of Dr. Walter E. Dandy of the 
Johns Hopkins Hospital, Baltimore, Md., was 
taken, and it appears therefrom that Dr. Dandy 
examined Devers during the month of September 
1937; that he identified a report of examination of 
Devers which was addressed to Dr. O. A. Ryder, 
Alexandria, Va., in which Devers’ trouble was 
stated to be u purely that of posttraumatic neu¬ 
rosis” (R. 67, 69). 

Dr. Dandy was asked to give his opinion as to the 
cause of Devers’ condition, and answered as follows 
(R. 68): “I can only say that people can get into 
this nervous state following accidents of any kind. 
If the foot had been injured it would have been the 
same state of nervousness as the injury to the brain. 
Neither would have caused any serious injury but 
the nervous state follows them.” 
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As indicated above, Dr. Dandy reported to Dr. 
Ryder under date of September 10,1937, long after 
appellant contends that Devers’ disability as the 
result of the injury had terminated, that— 

His trouble is purely that of post traumatic 
neurosis. He has lost all confidence in him¬ 
self and is afraid that everything he does is 
going to bring on trouble. There is not any 
organic disturbance of the brain as a result 
of the accident. It is purely functional. He, 
of course, is not able to do a full day’s work 
now, and at his age it is going to be a long 
while before he gets to that point. * * * 
(R. 69). ' 

In Dr. Dandy’s deposition taken still later, on 
October 27,1937, he stated that the neurotic condi¬ 
tion which he found came after the accident (R. 
68 ). 

DR. DUNLAP P. PENHALLOW 

Dr. Dunlap P. Penhallow testified on behalf of 
the insurance carrier, among other things, that he 
saw Devers at Casualty Hospital on November 20, 
1936, the day following the accident; that patient 
complained of headache and dizziness and that a 
diagnosis was made of “concussion and lacerated 
wound of the scalp”; that patient was kept in the 
hospital until December 14, 1936 (R. 42); that he 
thereafter saw him from time to time until June 
18, 1937, which was the last time he had seen De¬ 
vers; that at that time patient still complained of 
feeling extremely nervous and of dizziness and 
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roaring in the head, especially on hot days; that 
as far as witness could determine he put down the 
date of June 21,1937, as the date patient recovered 
from the effects of the injury; that he feels that 
patient’s present disability is due to diabetes and 
arteriosclerosis (R. 43-46). 

While Dr. Penhallow testified in his opinion that 
Devers’ condition from June 21,1937, was probably 
due to diabetes and arteriosclerosis, he also testified 
that Devers’ condition at the date of the hearing 
on October 14, 1937, was essentially the same as it 
was when he last saw him on June 18,1937 (R. 47, 
48). 

DR. WILLIAM P. ARGY 

Dr. William P. Argy testified on behalf of the 
insurance carrier, among other things, that he ex¬ 
amined Devers on May 22, 1937; that he found no 
evidence of fracture but that two lower bicuspids 
were broken off; that spinal fluid examination was 
essentially negative; that his urine contained a 
four-plus sugar reaction; that he concluded that 
Devers’ trouble was due to cerebral generalized 
arteriosclerosis and diabetes mellitus; that he could 
find no indication of any pathology that could be 
attributed to the accident (R. 50, 51) ; that Devers 
had arteriosclerosis and diabetes prior to the in¬ 
jury (R. 53); that dizziness could be one of the 
symptoms of brain concussion (R. 54). 

It will be seen from the foregoing that the find¬ 
ings of fact of the deputy commissioner com- 
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plained of by appellant are supported by compe¬ 
tent and substantial evidence, and under the au¬ 
thorities cited above should be regarded as final 
and conclusive. In Powell v. Hoage, deputy com¬ 
missioner, 57 Fed. (2d) 766, this Court said on 
this point that— 

While, therefore, we might have reached a 
different conclusion on the evidence, we feel 
that we may not, under the rule we have 
announced, substitute our judgment for that 
of the Commissioner, and, since we may not, 
it follows that we must affirm the action and 
decision of the court below. 

And again in Hoage, deputy commissioner v. Em¬ 
ployers’ Liability Assurance Corp., Ltd., 64 Fed. 
(2d) 715, certiorari denied October 9, 1933, 54 
S. C. R. 54, this Court said: 

And in this court and in the other federal 
appellate courts the rule is well established 
that mere conflict in the testimony or a pre¬ 
ponderating weight of evidence will not jus¬ 
tify disturbing the findings of the com¬ 
mission. 

The Court’s attention is invited to the fact that 
the evidence clearly shows that Devers, a man of 
66 years of age, was prior to the injury active and 
alert, enjoyed excellent health, and worked steadily, 
and since the injury he has been totally disabled 
for work. It is submitted that the theory advanced 
by appellant’s physicians that this employee’s dis¬ 
ability is due to diabetes and arteriosclerosis and 
not to the injury is utterly untenable. In the 
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first place it is not certain that the employee has 
diabetes. If he has diabetes, his disability did not 
result therefrom. In this connection it will be 
noted that Dr. Ryder’s examinations for diabetes 
were entirely negative, and while Dr. Mallory 
found a mild degree of diabetes he stated that he 
did not attribute the employee’s disability to that 
disease. As to the arteriosclerosis, Dr. Stout, ap¬ 
pellant’s own witness, testified that this condition 
existed prior to the injury and that the hardening 
of the arteries was approximately normal for a 
man of Devers’ age (R. 60, 61). If the diabetes 
and arteriosclerosis pre-existed the injury, and the 
employee suffered no disability for work by reason 
thereof, and the injury aggravated such condition, 
any disability resulting from such aggravation 
would still be compensable. In Roage, deputy 
commissioner v. Employers’ Liability Assurance 
Corp. y Ltd., supra, this Court said: 

It is the universal holding of the courts 
in compensation cases that the fact that an 
employee is diseased does not bar his right 
to recovery for accidental injury notwith¬ 
standing, except for such diseased condition, 
the injury would not have occurred. 

Moreover, appellant recognized its liability to 
pay compensation on account of the injury sus¬ 
tained by Devers and voluntarily paid to said em¬ 
ployee compensation from November 20, 1936, to 
June 3,1937, and no improvement in the employee’s 
condition was established by the evidence. The ern- 
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ployee is still suffering from the same conditions, 
namely, pain, nervousness, roaring in the head, etc., 
that he suffered during the time appellant volun¬ 
tarily paid him compensation. Dr. Penhallow’s 
testimony is proof of that fact. He testified at the 
hearing before the deputy commissioner on October 
14, 1937, as follows (R. 47, 48): 

Q. In your opinion, Doctor, is Mr. 
Devers’ condition any different today than 
when you first saw’ him? 

A. I would say it was essentially the same, 
probably, as w’hen I saw him in June, as far 
as I can see. I have not questioned him at 
all, but just from the way he looks. 

No change in the employee ’s condition having been 
established by appellant, there is, it is submitted, 
no logical basis for terminating appellant’s liability 
to pay compensation to said employee. 

It appears from the evidence that Devers is suf¬ 
fering from post traumatic neurosis. Disability 
from such a condition is clearly compensable under 
the compensation law\ In this connection the at¬ 
tention of the Court is invited to the case of Zurich 
General Accident & Liability Insurance Co., Ltd. 
v. Marshall, deputy commissioner, 42 Fed. (2d) 
1010, w’hich arose under the Longshoremen’s Act, 
and in which the Court said r 

* * * The doctor says, “I believe this 
back may be classed as a traumatic neurosis.” 

The medical-scientific conclusion of the 
percentage of the physical and/or mental 
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disability, predicated on pathological condi¬ 
tion, with relation to certain employments— 
janitor and elevator service, etc.—must be 
considered in the light of existing conditions 
and facts. The claimant might, likewise, 
pathologically, be classed as physically able 
to perform the duties of “butler,” or, per¬ 
haps, a member of a counting room staff. 
The mere fact that, from a pathological dis¬ 
closure, there is physical fitness for such 
service does not take from the actual condi¬ 
tion of the claimant as disclosed, as a unit 
of society, and it is the right that the deputy 
commissioner must find from all the condi¬ 
tions that exist. 

The traumatic neurosis tends as strongly 
to disability to actually perform as an actual 
pathological condition, and this traumatic 
neurosis is directly the result of the injury 
and proximately caused by it; and the 
deputy commissioner, being bound to make 
such investigation in such manner as to 
best ascertain the rights of the parties, 
having concluded, there being evidence to 
support the conclusion, the court is power¬ 
less. It is a “condition and not a theory,” 
as said by a distinguished statesman, that is 
presented, and this is comprehended in the 
very purpose of the Act. 

CONCLUSION 

Much ado is made in appellant’s brief over the 
fact that Dr. J. M. Brown, a Public Health Service 
physician who is detailed to perform service for 
the United States Employees’ Compensation Com- 


mission, examined Devers on June 24, 1937, and 
reported to the duty commissioner that his “pres¬ 
ent condition is not considered due to the alleged 
in j ury ’ ’ ( R. 65, 66). The deputy commissioner was 
not bound to rely on the opinion of Dr. Brown. 
His opinion was entitled to no greater considera¬ 
tion than any other physician’s opinion. It was 
the duty of the deputy commissioner to weigh all 
of the testimony, and in so doing, as pointed out 
above, he could ignore the opinion or theory of 
any particular medical examiner and rely upon his 
own observation and judgment and other evidence. 

In their brief counsel for appellant attempt to 
depreciate the value of Dr. Ryder’s testimony, ap¬ 
parently on the ground that he was not a specialist 
but “simply a family physician.” Dr. Ryder is 
a practicing physician of twenty-four years’ ex¬ 
perience, and counsel for the insurance carrier did 
not question his qualifications at the hearing before 
the deputy commissioner. Dr. Ryder had known 
Devers for some eighteen years, was thoroughly 
familiar with the history of the case, had examined 
him on a number of occasions, and was eminently 
qualified to give an opinion as to the relation 
between Devers’ disability and the injury he 
sustained. 

Moreover, Dr. Ryder’s opinion that Devers’ dis¬ 
ability was due to the injury he sustained is sup¬ 
ported in part at least by the opinion of Dr. Dandy, 
the specialist for whom counsel for appellant have 



the greatest respect. While Dr. Dandy testified in 
his deposition that he did not think the accident 
was responsible for Devers’ condition, nevertheless 
under date of September 10, 1937, less than two 
months prior to the time his deposition was taken, 
Dr. Dandy advised Dr. Rvder that Devers’ “trou- 
ble is purely that of post traumatic neurosis” (R. 
69), and in his deposition Dr. Dandy said that post 
traumatic neurosis “is a neurosis that comes after 
an accident,” and that the neurosis suffered by 
Devers came after the accident (R. 68). 

Counsel for appellant in their brief also state 
(page 18) that “there is actually no evidence upon 
which the Deputy Commissioner lawfully could 
have found that claimant is still disabled by reason 
of his accident.” There is clearly no merit to this 
contention. Opposing counsel would apparently 
have this Court ignore the testimony to the effect 
that prior to the injury Devers was active and alert 
and enjoyed excellent health and that since the acci¬ 
dent he has suffered continuous disability; ignore 
the direct and positive testimony of Dr. Ryder that 
Devers’ disability resulted from the injury; ignore 
that portion of Dr. Dandy’s testimony which sup¬ 
ports the opinion of Dr. Ryder; ignore the fact that 
Dr. Penhallow, appellant’s own expert, testified 
that there had been no improvement in Devers’ con¬ 
dition ; ignore the testimony of Dr. Mallory that he 
did not attribute Devers’ disability to diabetes; ig¬ 
nore the testimony of Dr. Stout, appellant’s own 
expert, that the hardening of the arteries was ap- 
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proximately normal for a man of Devers’ age; and 
ignore all the other evidence showing causal rela¬ 
tion between the accident and the disability. 

It should also be remembered that in weigh¬ 
ing the evidence it was the duty of the deputy com¬ 
missioner to resolve in favor of the beneficiary of 
the law all reasonable doubts as to whether the 
employee’s disability resulted from the injury. 
Fidelity & Casualty Company of Neiv York v. 
Burris, 59 Fed. (2d) 1042 (App. D. C.). 

It is respectfully submitted that the lower court 
properly dismissed the bill of complaint and that 
its action in this respect should be affirmed, with 
costs to appellees. 
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